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ESTONIA 

Estonia’s comments on Chapters III and IV 

1. Article 9 – Early dismissal 

Our position remains the same regarding legal effects on early dismissal of manifestly unfounded 

claims, as described in our previous written comments in the Working Document WK 13784/2022 

ADD 1.  

In the admission phase, it may not be known to the court whether the case falls within the scope of 

the directive or not. In this phase, the court acts ex officio and the defendant is not usually involved. 

As we have explained, provisions on admissibility in our national law enable to avoid occurrence of 

further procedural costs and do not prevent access to justice. This rule has a horizontal meaning and 

applicability. 

We do not see the possibility of changing our horizontal rules for all court cases on admissibility 

under the current circumstances. Such interference with the procedural law of the Member State 

would be clearly disproportionate. We kindly ask you to take into account the specificities of the 

procedural law of small Member States as well. 

2. Article 10 - Stay of the main proceedings 

In our opinion, option a) is going in the right direction, insofar as it does not refer to a separate 

proceeding. However, we have some concerns.  

We believe that the court should have the discretion on whether to perform further procedural 

actions or not, taking into account the specific circumstances of the proceeding. We must consider 

the possibility that defendants may begin to take advantage of the measures. Appeals take time, but 

at the same time, it may be necessary to implement temporary measures against the defendant in the 

main proceedings.  Does the reference to national law mean that the Member State could provide 

for some flexibility? If this is the case, the wording should be amended accordingly. 

Our second question concerns the wording “final decision on the application for early dismissal is 

taken”. We would like to know what is meant here – does the wording refer to the entry into force 

of the court decision or the date the decision was made? We also note that at the time of the 

decision, it is not known whether it will be appealed or not. 
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3. Article 14 – Award of costs 

Regarding Article 14, we prefer the wording that addresses “reasonable and necessary” costs. 

“Proportionate costs”, as suggested by the PRES, can refer to proportionality with the amount of 

the claim. The costs of legal representation are not linked to the amount of the claim in every 

Member State (e. g. Estonia). Therefore, we would prefer not to use words “proportionate” and 

“disproportionate”.  

We are also hesitant about the wording “all the costs of the proceedings”. What is considered as 

procedural costs in a particular Member State is regulated in national law. As we do not harmonize 

procedural costs at the EU level, the word “all” may cause confusion and may lead to a situation 

where ECJ could interpret a Member State's national regulation on procedural costs. 

We propose the following wording (visible in tracked changes): 

”Member States shall take the necessary measures to ensure that a claimant who has brought 

abusive court proceedings against public participation can be ordered to bear all the costs of the 

proceedings, including the full costs of legal representation reasonable and necessary 

proportionate costs of legal representation incurred by the defendant, unless such costs are 

excessive.” 

4. Article 15 - Compensation of damages 

Regarding harmonization of substantive law, we would like to draw attention to our previous 

comments in WK 11544/2022 INIT.  

Questions 7 and 8 

We believe that the current wording of Article 15 could require the change of our substantial law. 

Namely, it is not clear, if Member States should foresee a separate basis for the claim regarding 

abusive court proceedings against public participation or would it be sufficient to apply general 

concepts already foreseen in our tort law. For example, would it be enough that under Estonian law 

causing the damage would be considered unlawful if the damage is caused by intentional behaviour 

contrary to good morals. The application of the aforementioned law requires an assessment of 

whether the act of the person causing the damage was in accordance with good morals, and whether 

the intention of the person causing the damage was aimed at harming the victim. It seems somewhat 

doubtful that the criteria for applying these rules would be coherent with Article 3(3) of the 

proposal. Secondly, we were wondering, if the abusive court proceedings could be regarded as 

violation of a personality right of the victim, which is considered unlawful under Estonian law. 

However, it seems more plausible that for the implementation of the current proposal a specific 

legal ground should be foreseen in our national law.   
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In addition, the wording of Article 15 is very broad and stipulates that Member States should ensure 

that a natural or legal person who has suffered harm as a result of an abusive court proceeding 

against public participation is able to claim and to obtain full compensation of that harm. As already 

stated in previous written comments, the right of a legal entity to receive compensation for 

immaterial damages for a legal entity is considered very exceptional under Estonian law. Therefore, 

this provision read together with the last sentence of recital 31, would not fit into our national law. 

We also note, that participation in court proceedings should most probably not be considered in 

itself as a circumstance, which would give rise to the awarding of non-material damages. 

Moreover, we believe that in all Member States there are specific principles which limit the 

compensable damage. In our view, any possible claim for damages should fit in the overall system 

of non-contractual liability rules. This means Member States should be allowed to apply their 

general rules and principles in regards to prerequisites of a claim and the extent of damages 

awarded.  

It is also not clear to us in which procedure the compensation for damage should be processed. 

Should it be done within the main procedure or does Article 15 provide a basis for starting separate 

proceedings after the end of the main proceedings? 

Taking the aforementioned into account, we see it most appropriate to delete Article 15 altogether. 

If deemed absolutely necessary, option a) presented in the non-paper of the Presidency (i.e. 

replacing the word “shall” to “may”) could be considered.  

Question 9 

Answering the question on how to determine the applicable law is complicated for us. We do not 

yet fully understand, what kind of claims are meant in Article 15 and whether they would fall in the 

scope of the Rome II Regulation or not. For us it is not clear, if we are talking about an independent 

claim, which is based on the fact that an abusive court proceedings against public participation has 

been commenced or something else. We believe this question would need further analysis and 

clarification, if it would be decided that Article 15 should be maintained in the text. 

5. Article 16 - Penalties 

In Estonia a civil court has the competence to impose a fine or arrest as a measure of ensuring 

compliance in civil proceedings. These measures are aimed at ensuring the conduct of the 

procedure. However, it is not possible to impose a fine or arrest or other dissuasive sanctions to the 

plaintiff for the reason that the claim was dismissed.  
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If the behaviour of a party to the proceedings or another person shows signs of a crime, the court 

forwards the crime report to the prosecutor's office or the police. In this case, the measures would 

not be taken in civil proceedings.  

As we don’t have this kind of sanctions, it is not clear how the court should punish the plaintiff 

according to Article 16. 

In Article 7(2) of Directive (EU) 2016/943, referred to by PRES, there is more flexibility left to the 

Member States. According to Article 7(2) it is possible to create measures as provided for in 

national law. The text contains an indicative list of measures. The Member State does not have to 

provide that the civil court can penalize the claimant for bringing an action which was dismissed.  

Penalizing the plaintiff for filing a lawsuit by a civil court is not easily compatible with our civil 

procedural law and legal system, therefore we propose to delete the provision. 
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FINLAND 

7 November 2022 
Ministry of Justice, Finland 
 

Written comments by the Finnish delegation – SLAPP Directive Proposal, Chapters III and 

IV 

 

The Finnish delegation thanks the Czech Presidency for their thorough work on the SLAPP 

Directive Proposal and welcomes the opportunity to comment on proposed Chapters III and IV and 

Articles 4 and 5. 

 

Article 4 

Matters with cross-border implications 

 

Regarding the drafting proposal of Article 4 by Irish delegation, Finland still supports the Option 1. 

In our view consistency should be sought when defining cross-border proceedings. The definition of 

matters with cross-border implication should be as unambiguous as possible.   

 

Article 5 

Applications for procedural safeguards 

 

Finland would like to thank the Presidency for the revision of recital 23a. In the meetings several 

Member States have expressed concern that the wording of the article implies that there should be 

some kind of separate application process for procedural safeguards. The matter has now been 

clarified in recital 23a. According to the recital 23a, Member States can decide whether the 

application for procedural safeguards is dealt within the main proceedings or separately, and in our 

view there also is consensus on this issue. This revision certainly is a step in the right direction. Our 

view is that the article should be amended accordingly. The clarification of the article would make 

the implementation of the article 5 and chapters III and IV easier. This could be done by adding a 

new paragraph 4 in the Article, for instance as follows: 

 

Member States may lay down the rules on how the court or tribunal seised on the matter should deal 

with applications for procedural safeguards. Member States may decide whether the applications for 

procedural safeguards are dealt within the main proceedings or separately. 

 

Chapter III  

 

Article 9  

Early dismissal  

 

Concerning the question, whether the nature of the court decision on the application for early 

dismissal is substantive or procedural, Finland considers it important that the action could be 

dismissed on the merits, with legal consequences of res judicata.  

 

  



7 

Article 10  

Stay of the main proceedings  

 

Finland still has reservations regarding Articles 10 to 13. The wording of the proposal implies that 

there should be some kind of independent application process for procedural safeguards.  

 

As recital 23a of the revised compromise text clarifies, Member States can decide whether the 

application for procedural safeguards are dealt within the main proceedings or separately. If an 

application for early dismissal were to be dealt within the main proceedings where the court 

conducts full examination, postponement would not be justified. Therefore Finland suggests the 

following wording (Option B with the following amendment);  

 

“Member States shall ensure that if the defendant applies for early dismissal, the main proceedings 

are stayed the court or tribunal may decide to stay the main proceedings until a final decision on 

that the application for early dismissal is taken, if the Member State has decided that the 

application is to be decided separately.” 

 

Article 11  

Accelerated procedure  

 

As pointed out earlier, the phrase accelerated procedure gives the impression that the request for 

early dismissal should be addressed in a separate procedure. It should be made clear in the Article 

that there is no need for a separate procedure. Therefore, Article 11 could be amended as proposed 

by the Presidency as follows: 

 

“Member States shall ensure that an application for early dismissal is treated in an accelerated 

procedure manner in accordance with national law, taking into account the circumstances of the 

case and the right to an effective remedy and the right to a fair trial.“ 

 

Article 12  

Burden of proof  

 

Finland has some reservations regarding Article 12. Principally, in a civil matter, a party shall prove 

the circumstances on which his/her claim or objection is based. Therefore it should be for the 

claimant to prove that the claim is justified, and the burden of proof of the unfounded nature is on 

defendant. So far, it remains unclear how the claim could be substantiated before/ without the main 

hearing. Possibly, the recital 30 could clarify the meaning of the burden of proof that the article 

aims at. 

 

Article 13  

Appeal  

 

Finland has some reservations regarding Article 13. It should be noted that some defendants might 

abuse the protection offered by the proposed directive by applying for procedural safeguards even if 

it was not a SLAPP case. A review of a decision made by the court during the main proceedings 

opens up the possibility of abuse of the possibilities of the directive by the defendants. A defendant 

could baselessly claim that a case was a SLAPP case and when the request for its early dismissal 

was refused by the court, the defendant could appeal the decision in order to unjustifiably prolong 

the proceedings. To prevent such abuse of safeguards Finland suggests the following wording: 
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Member States shall ensure that a decision refusing or granting early dismissal pursuant to Article 

9 is subject to an appeal.  

 

 

Chapter IV 

 

Article 14  

Award of costs 

 

In our opinion, it is reasonable to use the wording already used in other instruments. Finland 

supports the Option A proposed by the Presidency, inspired by Article 14 of Directive 2004/48/EC, 

as follows: 

 

“Member States shall take the necessary measures to ensure that a claimant who has brought 

abusive court proceedings against public participation can be ordered to bear all the costs of the 

proceedings, including the full costs of legal representation reasonable and proportionate costs of 

legal representation incurred by the defendant.” 

 

Article 15  

Compensation of damages  

 

Finland has some reservations regarding Article 15. According to the recital 31, full compensation 

of damages should include both material and immaterial damages, such as physical and 

psychological harm. In Finland, such an interpretation of the article would require amendments to 

substantive national rules on damages. It would not be possible to base such amendments on this 

Directive. For these reasons, Finland suggests that the third word of the Article (shall) be changed 

to may (Option A proposed by the Presidency): 

 

“Member States shall may take the necessary measures to ensure that a natural or legal person who 

has suffered harm as a result of an abusive court proceedings against public participation is able to 

claim and to obtain full compensation for that harm.” 

 

Article 16   

Penalties Abuse of process 

 

Finland still has reservations regarding Article 16. The rules on early dismissal and trial costs are 

possible precautions against bringing unfounded action to court. In Finland, sanctioning an 

unfounded civil action by imposing dissuasive penalties on the claimant is not recognized and is 

seen as hindering access to justice. Legal sanctions concerning SLAPP-cases should be in line with 

national legislation. Taking into account their legal traditions, it should be left to the discretion of 

the Member States to determine the sanctions to be applied. From this point of view, as pointed out 

earlier, the proposed Article 16 on dissuasive penalties is difficult to accept. Primarily Finland 

supports the deletion of the article. 

 

The second alternative could be the following:  

Regarding the wording proposed by the Presidency, Finland considers it important to seek 

consistency when defining procedural safeguards. Therefore it is reasonable to use phrases already 

used in other instruments.  
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Article 7(2) of Directive (EU) 2016/943 on the protection of undisclosed know-how and business 

information (trade secrets) against their unlawful acquisition, use and disclosure provides that 

Member States shall ensure that competent judicial authorities may, upon the request of the 

respondent, apply appropriate measures as provided for in national law, where an application 

concerning the unlawful acquisition, use or disclosure of a trade secret is manifestly unfounded and 

the applicant is found to have initiated the legal proceedings abusively or in bad faith. Such 

measures may, as appropriate, include awarding damages to the respondent, imposing sanctions on 

the applicant or ordering the dissemination of information concerning a decision as referred to in 

Article 15.  

 

Article 16 could be worded in a similar way as the above mentioned Article 7(2) of Directive (EU) 

2016/943. This could be done, for instance, as follows: 

 

Member States shall provide ensure that courts or tribunals seized of abusive court proceedings 

against public participation have the possibility to may impose effective, proportionate and 

dissuasive penalties restrictive financial measures apply appropriate measures as provided for 

in national law on against the party who brought those proceedings. Such measures may, as 

appropriate, include awarding damages to the defendant and imposing sanctions on the 

claimant effective, proportionate and dissuasive penalties. 

 

In addition, recital 32 would be amended accordingly as follows:  

 

The main objective of giving courts or tribunals the possibility to impose penalties apply 

appropriate measures is to deter potential claimants from initiating abusive court proceedings 

against public participation. Such penalties measures should be proportionate to the elements of 

abuse identified. When establishing amounts for penalties, courts should take into account the 

potential for a harmful or chilling effect of the proceedings on public participation, including 

as related to the nature of the claim, whether the claimant has initiated multiple or concerted 

proceedings in similar matters and the existence of attempts to intimidate, harass or threat 

the defendant. Such measures could, for example, be the obligation to reimburse the costs of 

legal proceedings, awarding damages to the defendant or imposing sanctions on the claimant. 

The liability for the costs of legal proceedings alone could be an adequate measure. 
 

  



10 

FRANCE 

NOTE DES AUTORITÉS FRANÇAISES 

Objet : Commentaires des autorités françaises sur le non-papier de la Présidence relatif aux 

chapitres III et IV de la proposition de directive relative à la protection des personnes qui participent 

au débat public contre les procédures judiciaires manifestement infondées ou abusives (« poursuites 

stratégiques altérant le débat public ») – Note des autorités françaises. 

Réf. : Proposition de directive relative à la protection des personnes qui participent au débat public 

contre les procédures judiciaires manifestement infondées ou abusives (« poursuites stratégiques 

altérant le débat public ») et non-papier de la Présidence sur les chapitres III et IV (14179/22). 

   

Suite à l’invitation de la Présidence aux délégations de transmettre leurs commentaires écrits sur 

son non-papier portant sur les chapitres trois et quatre de la proposition de directive relative à la 

protection des personnes qui participent au débat public contre les procédures judiciaires 

manifestement infondées ou abusives (« poursuites stratégiques altérant le débat public »), les 

autorités françaises souhaitent faire part des observations suivantes :  

 

Les autorités françaises remercient la Présidence pour la transmission de son non-papier et se 

réjouissent de l’ouverture des discussions concernant les chapitres III et IV de la proposition 

de directive. Elles regrettent cependant le court délai octroyé pour l’examen du non-papier. 

 

 

Chapter III - Early dismissal of manifestly unfounded court proceedings 

Article 9 - Early dismissal 

1. Member States shall empower courts and tribunals to adopt an early decision to dismiss, in full 

or in part, court proceedings against public participation as manifestly unfounded. 

2. Member States may establish time limits for the exercise of the right to file an application for 

early dismissal. The time limits shall be proportionate and not render such exercise impossible or 

excessively difficult. 
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L’équilibre des droits des parties constitue un point d’attention majeur pour les autorités 

françaises. La possibilité offerte au défendeur à une procédure engagée à raison de sa participation 

au débat public, de solliciter et d’obtenir un rejet rapide, au fond et définitif, des demandes formées 

à son encontre – et le cas échéant cumulativement avec d’autres garanties prévues par la directive – 

ne doit pas entraver excessivement le droit au recours effectif du demandeur et le principe d’égalité 

des armes.  

 

Compte tenu des précisions apportées au chapitre Ier et aux considérants associés, et sous 

réserve des observations ci-après, cet équilibre ne semble pas rompu et le dispositif, tout à fait 

novateur, peut être soutenu dans son principe compte tenu des objectifs poursuivis par 

l’initiative. Les discussions ont permis de faire évoluer favorablement le texte, notamment en ce 

que : 

1. sont désormais ciblées les « manifestly unfounded claims », plus précises que les « manifestly 

unfounded court proceedings » ;  

2. le considérant 13a, sans définir ce qu’est une demande infondée puisque cette appréciation 

reviendra aux juridictions, précise que « a manifestly unfounded claim may be understood as a 

claim which is so obviously unfounded that there is no scope for any reasonable doubt. This needs 

to be assessed on a case-by-case basis in relation to each specific claim » ; 

3. le considérant 23 rappelle que toute mesure de garantie procédurale « should be carefully applied 

in line with the right to an effective remedy and to a fair trial, as set out in Article 47 of the Charter, 

leaving the court sufficient discretion in individual cases to thoroughly review the matter at hand and 

maintain the balance between the interest of speedy dismissal of manifestly unfounded claims and 

of effective access to justice ». 

 

Sans remettre en cause l’opportunité du mécanisme, les autorités françaises constatent 

toutefois, à l’aune de ces explications, qu’il aurait surtout une portée dissuasive et serait d’un 

usage rare, car réservé aux cas les plus évidents. Elles relèvent en outre qu’il comporte les 

risques : 

1. d’une complexification artificielle de leurs demandes par les requérants, afin d’écarter tout 

risque de les voir rejetées sur ce fondement ; 

2. d’un allongement général de la procédure, pénalisant et démoralisant le défendeur dont la 

demande de rejet anticipé aura été écartée ; 

3. d’un détournement par des défendeurs de mauvaise foi, à des fins dilatoires ou de 

discrédit du demandeur.  

 

Pour autant, afin de tenir compte des évolutions du texte et d’affiner le dispositif de rejet 

rapide, les autorités françaises proposent les modifications rédactionnelles suivantes : 

 remplacer les termes « habilitent / shall empower », peu usités dans les instruments européens 

et inadéquats ici, par « veillent à ce que / shall ensure », et ajouter en conséquence que les 

juridictions « peuvent / can » adopter une décision de rejet ; 

 préciser que la décision est rendue « au fond / on the substance », et supprimer le qualificatif 

« rapide / early » qui a porté à confusion sur la nature de cette décision, et n’est pas primordial 

compte tenu de l’article 11 ; 
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 supprimer la mention « total ou partiel / in full or in part » : les autorités françaises 

comprennent les explications ajoutées au considérant 20a et la distinction opérée entre les 

demandes partiellement et totalement infondées. Pour autant, le mécanisme de rejet rapide ne 

devrait pouvoir s’appliquer qu’aux demandes totalement infondées, d’une part car le dispositif ne 

doit s’appliquer que lorsqu’il y a « no scope for any reasonable doubt », ce qui ne sera pas le cas 

en présence d’une demande partiellement infondée, et d’autre part, pour préserver le droit d’accès 

au juge : une demande partiellement infondée – et donc partiellement fondée – ne doit pas faire 

l’objet d’un même traitement que la demande totalement infondée ; 

 remplacer « procédures judiciaires / court proceedings » par « demandes / claims » ; 

 préciser que le caractère infondé s’entend « juridiquement / legally » : les autorités françaises 

estiment que le rattachement de la demande infondée à un acte de participation au débat public 

doit être affiné. En effet, si un lien est nécessaire entre l’acte de participation au débat public et la 

demande en réaction, alors celle-ci sera toujours un minimum fondée, du moins dans les faits. Par 

exemple : une pétition est lancée contre une entreprise, qui attaque les personnes à l’origine de 

celle-ci en réparation du préjudice réputationnel causé. Comment cette demande pourrait être 

factuellement manifestement infondée ? Il semble que seule l’absence de fondement juridique 

établirait ce caractère manifestement infondé, il faut donc l’écrire. 

 

 

Proposition rédactionnelle des autorités françaises : 

Texte original modifié 

1. Member States shall empower ensure that courts and tribunals to can adopt an early decision to 

dismiss, in full or in part, court proceedings claims against public participation as legally manifestly 

unfounded. 

2. Member States may establish time limits for the exercise of the right to file an application for early 

dismissal. The time limits shall be proportionate and not render such exercise impossible or 

excessively difficult. 

 

Article 10 - Stay of the main proceedings 

Member States shall ensure that if the defendant applies for early dismissal, the main proceedings 

are stayed until a final decision on that application is taken. 

 

Les autorités françaises réitèrent leurs réserves quant à la rédaction d’origine de l’article 10, 

qui laisse à penser que la demande de rejet anticipé ouvre nécessairement une nouvelle procédure et 

obère la marge de manœuvre des Etats pour la transposition.  

Parmi les options proposées par la Présidence, les autorités françaises soutiennent la a), 

renvoyant expressément aux droits nationaux et ne mentionnant pas la « suspension / stay » de la 

procédure. Elles constatent que les « main proceedings » et la demande de rejet anticipé vont porter 

sur le même objet – les prétentions du demandeur – de sorte que l’office du juge ne pourrait 

s’accommoder d’une suspension de procédure principale. 

Les autorités françaises relèvent en outre que l’objectif de l’article 10, à savoir un traitement 

prioritaire de la demande de rejet élevée par le défendeur afin de ne pas laisser subsister des 
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demandes manifestement infondées, est également poursuivi par l’article 11. Elles s’interrogent sur 

l’opportunité de conserver ces deux dispositifs ; si la demande de rejet est traitée de manière 

accélérée, alors il est évident qu’aucune décision sur les prétentions du demandeur n’a été prise 

dans l’intervalle. Les autorités françaises pourraient donc également se joindre à des demandes 

de suppression de l’article 10, au bénéfice de l’article 11. 

 

Article 11 - Accelerated procedure 

Member States shall ensure that an application for early dismissal is treated in an accelerated 

procedure, taking into account the circumstances of the case and the right to an effective remedy 

and the right to a fair trial. 

Les autorités françaises soutiennent ces dispositions et sont tout à fait favorables à la 

modification proposée de remplacer « accelerated procedure » par « accelerated manner in 

accordance with national law ». 

 

Article 12 - Burden of proof 

Member States shall ensure that where a defendant has applied for early dismissal, it shall be for 

the claimant to prove that the claim is not manifestly unfounded.   

Ces dispositions ne sont pas commentées dans le non-papier. 

 

Article 13 - Appeal 

Member States shall ensure that a decision refusing or granting early dismissal pursuant to Article 

9 is subject to an appeal. 

Ces dispositions ne sont pas commentées dans le non-papier. 

 

 

Chapter IV - Remedies against abusive court proceedings 

Article 14 - Award of costs 

Member States shall take the necessary measures to ensure that a claimant who has brought 

abusive court proceedings against public participation can be ordered to bear all the costs of the 

proceedings, including the full costs of legal representation incurred by the defendant, unless such 

costs are excessive. 

 

Les autorités françaises sont favorables à ces dispositions et soutiennent les deux options b) 

proposées aux points [5.] et [7.] du non-papier de la Présidence. Il est logique que le demandeur 

dont l’action est reconnue abusive assume les frais, occasionnés par son abus, de l’instance et de 

représentation du défendeur. Ces frais n’ont pas à être proportionnés, mais l’exclusion de ceux 

excessifs est légitime. A cet égard, la proposition de remplacer l’expression « unless such costs are 

excessive », dont les autorités françaises avaient indiqué qu’elle était susceptible de causer des 
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tensions avec les avocats, par « unless such costs are unreasonable or disproportionate », va dans 

le bon sens. Il serait cependant opportun de préciser que ce caractère déraisonnable ou excessif 

s’apprécie compte tenu des diligences effectuées au cours de la procédure et de la complexité de 

l’affaire. 

Enfin, la proposition consistant à remplacer « a claimant who has brought abusive court 

proceedings » par « a claimant whose action against public participation was found abusive by the 

court » améliore la lisibilité de l’article 14. 

 

 

Proposition rédactionnelle des autorités françaises : 

Texte révisé modifié 

Member States shall take the necessary measures to ensure that a claimant who has brought abusive 

court proceedings whose action against public participation was found abusive by the court can be 

ordered to bear all the costs of the proceedings, including the full costs of legal representation 

incurred by the defendant, unless such costs are unreasonable or disproportionate excessive taking 

into account the diligence carried out during the proceedings and the complexity of the case. 

 

 

Article 15 - Compensation of damages 

Member States shall take the necessary measures to ensure that a natural or legal person who has 

suffered harm as a result of an abusive court proceedings against public participation is able to 

claim and to obtain full compensation for that harm. 

 

Les autorités françaises soutiennent ces dispositions : l’auteur d’un dommage, en l’occurrence 

commis par l’abus de son droit d’agir en justice, doit le réparer. En l’état, cet article n’implique 

pas de modifier les règles nationales en matière de responsabilité civile, qui garantissent une 

réparation intégrale du préjudice résultant d’un abus du droit d’agir en justice. En conséquence, les 

autorités françaises ne prennent pas position sur les propositions formulées dans le non-papier, 

réservées aux Etats qui estimeraient que leur droit national doit être modifié pour transposer cet 

article. 
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Article 16 - Penalties 

Member States shall provide that courts or tribunals seized of abusive court proceedings against 

public participation have the possibility to impose effective, proportionate and dissuasive penalties 

on the party who brought those proceedings. 

 

Les autorités françaises accueillent positivement ces dispositions punitives et dissuasives. Le 

droit civil français sanctionne déjà celui qui agit en justice de manière dilatoire ou abusive – en 

réaction ou non à un acte de participation au débat public – à une amende civile d’un maximum de 

10 000 euros. Cette amende peut être prononcée d’office par le juge, sans préjudice des dommages 

et intérêts pouvant être accordés à la partie victime de cet abus1. Par ailleurs, l’article 7.2 de la 

directive 2016/943 dite secret des affaires, mentionné dans le non papier, a été transposé en droit 

national par la création d’une sanction financière spécifique. Ainsi, une action abusive en 

prévention, en cessation ou en réparation d’une atteinte au secret des affaires expose son auteur à 

une amende civile, dont le montant peut être fixé jusqu’à hauteur de 20 % du montant de la 

demande de dommages et intérêts ou, en l’absence de demande de dommages et intérêts, jusqu’à 60 

000 €2. 

 

Les autorités françaises n’ont pas d’opposition à la reformulation proposée, mais s’interrogent sur 

ce qui pourrait constituer des « restrictive financial measures » autres que des sanctions financières, 

susceptibles d’être prononcées par les juridictions. Elles observent à cet égard que la directive 

2016/943 n’emploie pas cette expression mais vise des « appropriate measures », telles qu’octroyer 

de dommages et intérêts, imposer des sanctions, ou ordonner la diffusion d’informations relatives à 

une décision. 

Les autorités françaises proposent une clarification rédactionnelle, inspirée de celle de la Présidence 

à l’article 14, pour viser « a claimant whose action against public participation was found abusive 

by the court », de sorte qu’il n’y ait aucun doute sur le fait que la sanction ne peut être prononcée 

qu’au terme de la qualification de la procédure comme abusive par la juridiction qui en a été saisie. 

 

Proposition rédactionnelle des autorités françaises : 

Texte original modifié 

Member States shall provide that courts or tribunals seized of abusive court proceedings against 

public participation have the possibility to impose, on a claimant whose action against public 

participation they have found to be abusive, effective, proportionate and dissuasive penalties on the 

party who brought those proceedings. 

                                                 
1 Article 32-1 du code de procédure civile : « Celui qui agit en justice de manière dilatoire ou abusive peut être condamné à une amende 

civile d'un maximum de 10 000 euros, sans préjudice des dommages-intérêts qui seraient réclamés ». 

2 Article L. 152-8 du code de commerce : « Toute personne physique ou morale qui agit de manière dilatoire ou abusive sur le 

fondement du présent chapitre peut être condamnée au paiement d'une amende civile dont le montant ne peut être supérieur à 

20 % du montant de la demande de dommages et intérêts. En l'absence de demande de dommages et intérêts, le montant de 

l'amende civile ne peut excéder 60 000 €. L'amende civile peut être prononcée sans préjudice de l'octroi de dommages et 

intérêts à la partie victime de la procédure dilatoire ou abusive ». 
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Texte révisé modifié 

Member States shall provide ensure that courts or tribunals seized of abusive court proceedings 

against public participation have the possibility to may impose effective, proportionate and dissuasive 

penalties restrictive financial measures as provided for in national law on the party who brought 

those proceedings on a claimant whose action against public participation they have found to be 

abusive. Such measures may, as appropriate, include effective, proportionate and dissuasive 

penalties. 
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GERMANY 

Deutsche Stellungnahme zu dem Non-Paper der CZE Präsidentschaft 

 

Bezug: Vorschlag einer Richtlinie zum Schutz von Journalisten und 

Menschenrechtsverteidigern, die sich öffentlich beteiligen, vor offenkundig 

unbegründeten oder missbräuchlichen Gerichtsverfahren („Strategische 

Klagen gegen öffentliche Beteiligung“- SLAPP) 

Überarbeiteter Kompromissentwurf des Vorsitzes zu den Artikeln in den 

Kapiteln III und IV und den entsprechenden Erwägungsgründen 

Deutschland bedankt sich bei der CZE-Präsidentschaft für die Übersendung des Non-

papers zu Kapitel III und IV und für die Möglichkeit einer frühzeitigen Stellungnahme. 

Zunächst verweisen wir auf unsere bisher übermittelten schriftlichen Stellungnahmen, 

deren Ausführungen ausdrücklich aufrecht erhalten bleiben. 

Zu den im Non-Paper gemachten Ausführungen betreffend die Kapitel III und IV hat 

Deutschland weiterhin Bedenken. Das Kapitel III, das im Wesentlichen die vorzeitige 

Einstellung von offensichtlich unbegründeten Klagen enthält, ist für uns insgesamt 

problematisch. Die Wirkungen der insoweit vorgesehenen Instrumente in Artikel 9 bis 11 

bleiben weiterhin unklar. Das gilt auch im Hinblick auf den Prüfungsrahmen des Gerichts. 

Leider haben wir auch mit dem in Kapitel IV und insoweit mit dem in Art. 15 vorgesehenen 

Schadensersatzanspruch Probleme.  

 

Im Einzelnen:  

 

Kapitel III 

Zu Art. 9 - Vorzeitige Einstellung des Verfahrens 

Wir regen an, die Rechtsnatur dieses Instruments und den Prüfungsumfang des Gerichts 

zu klären. Uns bleiben weiterhin der Maßstab und die Rechtsfolgen des angedachten 

„early dissmisal“ unklar.  

Soweit "early dismissal" als separates und gesondert zu beantragendes Verfahren 

ausgestaltet wird, stellt sich tatsächlich die Frage, inwieweit dies neben dem "normalen" 

Verfahren mit dem Recht auf einen wirksamen Rechtsbehelf aus Artikel 47 der 

Grundrechtscharta der Europäischen Union (kurz: GrCh) vereinbar ist.  
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Vor allem stellt sich uns die Frage nach dem Prüfungsumfang des Gerichts im Rahmen 

von Art. 9. Soll / darf das Gericht in eine umfassende Prüfung, ggf. mit einer 

Beweisaufnahme vornehmen oder darf es nur summarisch prüfen?  

Auf der Grundlage der bisherigen Ausführungen entsteht bei uns der Eindruck, vorliegend 

könnte ein neues und bislang unbekanntes Rechtskonstrukt gewünscht sein: Es soll eine 

nur summarische Prüfung erfolgen, deren Ablehnung aber zu einer dauerhaften und 

abschließenden Verweigerung eines weiteren Zugangs zu den Gerichten führen soll.  

Aus deutscher Sicht sind hier klare Vorgaben wichtig: Entweder, wir haben es mit einem 

summarischen Vorprüfungsverfahren wie im einstweiligen Rechtsschutz zu tun. Dann darf 

das Gericht ohne tiefergehende Prüfung das Verfahren schneller abweisen, muss aber 

das Hauptverfahren und insbesondere eine umfassende inhaltliche Prüfung ermöglichen. 

Oder wir befinden uns in einem Hauptverfahren mit dem insoweit erforderlichem 

umfassenden Prüfungsverfahren.  

Vor diesem Hintergrund sprechen wir uns gegen diese Art des „Rosinenpickens“ aus, 

indem die Schnelligkeit und Oberflächlichkeit eines einstweiligen Rechtschutzverfahrens 

mit der materiellen Rechtskraft eines Hauptsacheverfahrens kombiniert wird. Nach unserer 

Rechtsansicht ist damit eine rote Linie überschritten und eine Verletzung von Art 47 

GrCh gegeben. 

 

Wir regen folgende Überlegung zu Artikeln 9 bis 11 an: 

Könnte es ggf. ein gangbarer Weg sein, dass die MS die Gerichte verpflichten müssen, 

Verfahren, bei denen ein SLAPP-Vorwurf im Raum steht, als beschleunigtes und 

bevorzugtes Hauptsacheverfahren zu behandeln? Also eine Art „Accelerated 

dismissal“ im Rahmen eines „main proceedings“. In der Folge bedürfte es der in Art. 10 

vorgesehenen Verfahrensaussetzung nicht mehr. Auch könnte dann auf die beschleunigte 

Entscheidung über den Antrag auf vorzeitige Entlassung aus Art. 11 verzichtet werden, da 

sämtliche Anträge und Gegenanträge in diesen Verfahren von den Gerichten bevorzugt 

und beschleunigt behandelt werden müssten; freilich unter Sicherstellung einer vorherigen 

eingehenden rechtlichen Prüfung der Sach- und Rechtslage. 

 

Zu Art. 10 – Aussetzung des Hauptverfahrens 

Die vorgenannten Fragen zur Rechtsnatur des Instruments „Aussetzung der 

Hauptverhandlung“ stellen sich entsprechend bei Art. 10. So stellen auch wir uns 

sämtliche von der CZE-Präsidentschaft aufgeworfenen Fragen.  
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Insbesondere erscheint es fraglich, warum das Hauptverfahren ausgesetzt werden soll, 

wenn ein Antrag auf vorzeitige Entlassung im Rahmen des Hauptverfahrens behandelt 

werden sollte, in dem das Gericht eine umfassende Prüfung vornimmt? 

Aus unserer Sicht erscheint der neue Ansatz, die obligatorische Aussetzung des 

Verfahrens durch eine optionale Entscheidung des Gerichts zu ersetzen, ein Schritt in die 

richtige Richtung.  

Allerdings sind uns auch die Auswirkungen des neuen Vorschlags der CZE-

Präsidentschaft unklar, wonach die Klage "nicht weiter nach nationalem Recht behandelt 

wird, bis eine endgültige Entscheidung über den Antrag auf vorzeitige Einstellung 

ergangen ist.“ Soll das ein Ruhen des Verfahrens bedeuten? Soll ggf. anderes als 

nationales Recht in dieser Intermisphase zur Anwendung gelangen?  

 

Zu Art. 11 – Beschleunigtes Verfahren 

Wir begrüßen den Vorschlag zu Art. 11, wonach der Antrag des Beklagten auf vorzeitige 

Einstellung des Verfahrens von dem Gericht beschleunigt behandelt werden soll. 

Auch bestehen unsererseits keine Bedenken gegen die vorgeschlagene Formulierung: 

"manner in accordance with national law”. 

Allerdings regen wir an klarzustellen, dass das alles in ein- und demselben Verfahren 

stattfindet. Insoweit erscheint uns die abschließend vorgeschlagene Formulierung etwas 

unklar. 

Art 11 könnt entfallen, wenn das gesamte Gerichtsverfahren, inkl. der Hauptsache, von 

den Gerichten bevorzugt und beschleunigt bearbeitet würde, vgl. bereits obige 

Ausführungen zu Art. 9.  

 

Kapitel IV 

Zu Art. 14 - Verfahrenskosten 

Wir erachten den neuen Formulierungsvorschlag der CZE-Präs. als vertretbar, wonach 

partiell auch Verfahrenskosten erstattet werden müssen, die über die gesetzlichen 

Gebührentabellen hinausgehen.  
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DEU kann den neuen Formulierungsvorschlag in Art 14 mittragen. Dieser lautet: 

„Die MS treffen die erforderlichen Maßnahmen, um sicherzustellen, dass einem Kläger, 

der ein missbräuchliches Gerichtsverfahren gegen öffentliche Beteiligung angestrengt hat, 

die gesamten Kosten des Verfahrens auferlegt werden können, einschließlich der 

gesamten den Beklagten entstandenen Kosten der rechtlichen Vertretung, es sei denn, 

diese Kosten sind unangemessen oder unverhältnismäßig“. 

Wir stimmen zu, dass es in der Folge der entsprechenden Änderung des EG 31 bedarf. 

Mit der insoweit vorgeschlagenen Formulierung sind wir einverstanden.  

 

Zu Art. 15 - Schadensersatzanspruch 

Unsere erheblichen Bedenken zu Art. 15 bleiben aufrechterhalten. 

Zu Art. 15 Ziffer 8 

Das deutsche Recht sieht bislang keinen Schadensersatzanspruch (allein) aufgrund der 

(fahrlässigen) Erhebung einer Klage oder einer sonstigen Inanspruchnahme eines 

staatlichen Rechtspflegeverfahrens vor, die sich später als unbegründet erweist.  

Tatsächlich wäre eine Änderung des deutschen materiellen Schadensersatzrechts 

notwendig. Wir begrüßen deshalb die Bedenken der CZE-Präsidentschaft im Hinblick auf 

die Tauglichkeit der Rechtsgrundlage (Artikel 81 Abs. 2 lit. f AEUV) und teilen diese. 

Von den seitens der Präsidentschaft unterbreiteten Optionen erscheint uns die Option a) 

tauglicher, also die Ersetzung des Wortes „shall“ durch „may“. Noch darüberhinausgehend 

sind wir allerdings der Auffassung, dass es insoweit keiner Bestätigung des bereits 

bestehenden nationalen Gesetzgebungsspielraums bedarf. Wir schlagen deshalb 

Streichung der Norm vor. 

 

Zu Art. 15 Ziff. 9 

Zu der Frage der internationalen Zuständigkeit des Gerichts 

Vorliegend kommen sowohl der allgemeine Beklagtengerichtsstand nach Artikel 5 Brüssel 

Ia-VO als auch der Gerichtsstand der unerlaubten Handlung nach Artikel 7 Nr. 2 Brüssel 

Ia-VO in Betracht. Der „Ort, an dem das schädigende Ereignis eingetreten ist oder 

einzutreten droht“, ist nach der Rechtsprechung des EuGH dabei sowohl der Handlungs- 

als auch der Erfolgsort.3  

                                                 
3 EuGH 30.11.1976 – 21/26, Bier ./. Mines de Potasse d’Alsace; EuGH 16.7.2009 – C-189/098, Zuid-Chemie, Nrn 

17 ff. 
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Handlungsort dürfte der Gerichtsstaat des missbräuchlichen Verfahren sein; Erfolgsort der 

bzw. die EU-MS, in denen die unmittelbaren Schäden für den Beklagten eintreten. Dabei 

kann es sich sowohl um Vermögensschäden handeln (je nach dem nationalen 

Verfahrensrecht des Gerichtsstaats z.B. die von der beklagten Person aufzubringenden 

Verfahrenskosten) wie auch um Verletzungen des Persönlichkeitsrechts (etwa Ehr- bzw. 

Rufschädigungen durch das Verfahren).  

Soweit die Klage gegen den Enthüllungsjournalisten daher in DE erhoben wird, dürften die 

DE Gerichte für den gesamten Schaden international zuständig sein, den der 

Enthüllungsjournalist anschließend in DE geltend macht. Fraglich ist dagegen die 

Rechtslage, wenn die Klage gegen den Enthüllungsjournalisten nicht in DE erhoben 

wurde, DE nur einer der Tätigkeitsstaaten des Enthüllungsjournalisten ist und dieser eine 

Rufschädigung in DE geltend macht, die durch das gegen ihn/sie eingeleitete SLAPP-

Verfahren ausgelöst worden sei. 

Vor diesem Hintergrund bitten wir die KOM um Stellungnahme, ob die RiLi für die 

Zwecke der Zuständigkeitsbegründung auf beide genannte Schadensarten zielt und ob, 

sofern dies der Fall ist, die vom EuGH entwickelte Mosaikbetrachtung auf die genannten 

Verletzungen des Persönlichkeitsrechts zur Anwendung kommen würde, so dass außer im 

MS des Wohnsitzes der beklagten Person bzw. im MS ihres  

Interessenmittelpunktes jeweils nur Ansprüche aus Schadensereignissen, die in diesem 

Staat verursacht wurden, relevant sind. 

 

Zu der Frage des anwendbaren Rechts 

Unverzichtbar ist für DEU die Klarstellung des Charakters des 

Schadensersatzanspruchs, um das anwendbare Recht klar bestimmen zu können.  

Wie haben es mit folgenden Konstellationen zu tun: 

1. Wird ein Schadensersatzanspruch wegen einer Persönlichkeitsverletzung geltend 

gemacht, dann greift nationales Internationales Privatrecht. Das ist in DEU Art. 40 

EGBGB, danach kommt es primär auf den Ort der schädigenden Handlung an, der 

Geschädigte kann stattdessen das Recht des Schadensorts wählen (Günstigkeitsprinzip). 

[Vgl. EWG 11 S. 1 („impact on the credibility and reputation“)] 

2. Wenn der Schadensersatzanspruch aber auf eine sittenwidrige Schädigung gestützt 

wird, dann greift Rom II - VO. (Vgl. EWG 11 S. 2 – „length of procedures and the financial 

pressure“). Es käme auf den Ort des Schadenseintritts an, bei Vermögensschäden nicht 

immer leicht zu bestimmen. 
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3. Der Gesetzgeber sollte dies nicht offen lassen. EWG 14 ist in dieser Hinsicht unklar. 

 

Für den Fall, dass sich unsere Bitte um Streichung von Art. 15 nicht durchsetzen sollte, 

bitten wir KOM um Stellungnahme, ob und wie der Schadenersatzanspruch definiert 

werden kann. Die Definition in Artikel 1 ist auch für die Bestimmung des anwendbaren 

Rechts nicht ausreichend. 

 

Mit Geltung des Erfolgsortprinzips wird der in EWG 7 Rom II-VO geforderte Gleichlauf 

zwischen Gerichtsstand und Recht jedenfalls für Persönlichkeitsrechtsverletzungen 

gerade nicht gewährleistet sein. Es stellt sich die Frage, wie damit umzugehen wäre. 

Artikel 15 scheint (zu Unrecht) zu unterstellen, dass immer auf das Recht eines MS, der 

die Anti-SLAPP-RL anwendet, verwiesen wird und nicht auf das Recht eines Drittstaates.  

 

Zu Art. 16 – Sanktionen 

Der Hinweis der CZE Präsidentschaft auf die Sanktionsmöglichkeiten aus dem Bereich 

des Schutzes von Geschäftsgeheimnissen wird begrüßt. 

Es erscheint sachgerecht, den MS hier größere Spielräume als bislang zuzubilligen, indem 

auf „geeignete Maßnahmen, wie sie im nationalen Recht vorgesehen sind“ abgestellt 

werden soll.  

Auch wird begrüßt, dass die Gerichte diese Maßnahmen optional verhängen können.  

Gegen den abschließenden Formulierungsvorschlag der CZE-Präsidentschaft bestehen 

keine Bedenken.  
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COURTESY TRANSLATION 

German position statement on the non-paper of the Czech Presidency 

 

Concerning the Proposal for a Directive on protecting persons who engage 

in public participation from manifestly unfounded or abusive court 

proceedings (“Strategic lawsuits against public participation” – SLAPP) 

Revised Presidency draft compromise on the Articles in Chapters III and IV and 

the corresponding recitals 

 

Germany thanks the Czech Council Presidency for forwarding the non-paper on 

Chapters III and IV and for the opportunity to provide a position statement at this early 

stage. Firstly, we refer to our previous written statements and expressly maintain the 

positions contained therein. 

Germany still has concerns about the statements made in the non-paper with regard to 

Chapters III and IV. We consider Chapter III, which essentially deals with the early 

dismissal of manifestly unfounded actions, to be problematic as a whole. The effects of 

the instruments provided for this purpose in Articles 9 to 11 remain unclear. This is also 

true for the scope of the court’s review. Unfortunately, we also have concerns regarding 

Chapter IV, in particular the right to compensation of damages provided for in Article 15.  

 

Detailed remarks:  

 

Chapter III 

Re Article 9 - Early dismissal of proceedings 

We would suggest that the legal nature of this instrument and the scope of the court’s 

examination be clarified. The standards and legal effects relating to the suggested “early 

dismissal” are still unclear to us.  

If “early dismissal” is intended to be a separate proceeding for which a specific application 

has to be made, the question arises as to the extent to which this proceeding – alongside 

the “normal proceeding” – would be compatible with Article 47 of the Charter of 

Fundamental Rights of the European Union.  
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Our main concern relates to the court’s scope of examination under Article 9. Is the court 

allowed/supposed to conduct a comprehensive examination, if necessary involving the 

taking of evidence, or is it only allowed a summary examination?  

On the basis of the statements provided to date, we have gained the impression that the 

proposal aims to introduce a new, previously unknown legal concept: The court is to 

conduct a summary examination only, but it is intended that a negative decision will 

constitute a permanent and final denial of further access to the courts.  

In Germany’s opinion, the nature of the court decision on early dismissal needs to be 

clarified. It is either intended as a summary preliminary examination procedure, such as in 

proceedings for provisional relief. In this case, the court can dismiss proceedings 

expeditiously, without conducting a more thorough examination, but must allow the main 

proceedings and, in particular, a comprehensive substantive examination to go forward. 

Or, alternatively, the decision on early dismissal can be considered as part of the main 

proceedings in which the required comprehensive examination takes place.  

With this in mind, we are against this kind of cherry-picking, in which the speed and 

superficiality of proceedings for provisional court relief are combined with the substantive 

res judicata effect of main proceedings. It is our legal view that such a provision would 

overstep a red line and violate Article 47 of the Charter of Fundamental Rights of the 

European Union. 

 

We would like to put forward the following suggestions regarding Articles 9 to 11: 

Could it be feasible for Member States to require the courts to handlecases in which a 

SLAPP issue may arise by way of accelerated and prioritised main proceedings? In 

other words, a kind of “accelerated dismissal” within the framework of “main proceedings”. 

This would mean that the stay of the main proceedings provided for in Article 10 would no 

longer be necessary. The accelerated procedure for deciding an application for early 

dismissal set out in Article 11 could then also be dispensed with, since all motions and 

countermotions in such proceedings would have to be given priority and treated in an 

accelerated manner by the courts, albeit subject to a comprehensive prior examination of 

the factual and legal situation. 
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Re Article 10 – Stay of the main proceedings 

The above-mentioned questions regarding the legal nature of the instrument “stay of the 

main proceedings” also arise in respect of Article 10. All questions raised by the Czech 

Presidency are questions that we would also ask.  

  

In particular, it appears questionable why the main proceedings should be stayed at all, if 

an application for early dismissal should be dealt with in the main proceedings where the 

court conducts a full examination. 

In our opinion, the new approach of substituting the compulsory stay of the main 

proceedings for an optional decision by the court is a step in the right direction.  

However, the meaning of the new proposal by the Czech Presidency, according to which 

the claim “is not further dealt with in accordance with national law until a final decision on 

the application for early dismissal is taken”, is also unclear to us. Does it refer to a stay of 

proceedings? Does it mean that, during this interim phase, a law other than national law 

should be applied?  

 

Re Article 11 – Accelerated procedure 

We welcome the proposal regarding Article 11, according to which an application by a 

defendant for early dismissal of proceedings should be treated by the court in an 

accelerated manner. 

We do not have any concerns about the proposed wording: "manner in accordance with 

national law”. 

However, we suggest making it clear that this all takes place within one and the same 

proceeding. In this respect, we consider the final proposal for the wording of this article to 

be slightly unclear. 

Article 11 could be dispensed with if the whole court proceeding, including the decision on 

the merits, were to be treated by the court as a matter of priority and in an accelerated 

manner (cf. above comments regarding Article 9). 
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Chapter IV 

Re Article 14 – Award of costs 

In our view, the new wording proposed by the Czech Presidency – according to which, in some 

cases, the costs of the proceedings that go beyond the statutory fee scales are to be reimbursed – is 

acceptable.  

Germany can support the new wording of Article 14, which is as follows: 

“Member States shall take the necessary measures to ensure that a claimant who has brought 

abusive court proceedings against public participation can be ordered to bear all the costs of the 

proceedings, including the full costs of legal representation incurred by the defendant, unless such 

costs are unreasonable or disproportionate.” 

We agree that recital 31 will then have to be changed accordingly. We support the proposed 

formulation.  

 

Re Article 15 – Compensation of damages 

We maintain our considerable concerns regarding Article 15. 

Re Article 15 no. 8 

To date, the German legal system does not provide for compensation claims (solely) on the basis of 

the (negligent) filing of an action or other recourse to state judicial proceedings which subsequently 

turns out to be unjustified.  

An amendment to Germany’s substantive law on damages would indeed be necessary. We therefore 

welcome and share the concerns raised by the Czech Presidency with regard to the suitability of 

the legal basis (Article 81(2)(f) TFEU). 

As regards the options proposed by the Presidency, option a), i.e. replacing “shall” with “may”, 

appears more suitable. Beyond that, however, we are of the opinion that there is no need to confirm 

the already existing margin of appreciation of the national legislators. We therefore suggest that this 

provision be deleted. 
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Re Article 15 no. 9 

Re the question of international jurisdiction 

Currently, both jurisdiction of the court where the defendant is domiciled as per Article 5 of the 

Brussels Ia Regulation and jurisdiction for tort as per Article7(2) of the Brussels Ia Regulation 

might be an option. Pursuant to the case law of the CJEU, the “place where the harmful event 

occurred or may occur” can relate both to the place where the initial damage occurred and the place 

of the event giving rise to it.4  

The place of the event giving rise to the damage would likely be the state where the abusive court 

proceedings take place; the place where the damage occurred would then be the EU Member 

State(s) where the immediate damage sustained by the defendant takes effect. This damage can 

include pecuniary damage (depending on the national procedural law applicable in the state in 

question, this may include the costs of the proceedings to be borne by the defendant) as well as 

violations of the rights of personality (e.g. damage to the honour or reputation caused by the 

proceedings).  

If a lawsuit is brought against an investigative journalist in Germany, it will therefore likely be the 

German courts which have international jurisdiction with regard to the entirety of the damages 

subsequently claimed by the journalist in Germany. The legal situation is less clear, however, if the 

lawsuit against the investigative journalist is not brought in Germany and if Germany is only one of 

the states where the journalist exercises his/her profession, yet he/she makes a claim in Germany 

that his/her reputation was damaged by the SLAPP proceedings instituted against him/her. 

Against this background, we would ask the Commission for a statement as to whether, in terms of 

the legal basis for jurisdiction, the Directive is aimed at both types of damage and whether, if this is 

the case, the approach developed by the CJEU known in Germany as “Mosaikbetrachtung” (where, 

if damage is sustained in several countries, the laws of all the countries concerned will have to be 

applied on a distributive basis) would be applied to the violations of the rights of personality. In this 

case, with the exception of the Member State where the defendant is domiciled and the Member 

State where the defendant has his/her centre of main interest, only such claims would be relevant in 

any specific state that result from an event that occurred there.  

 

  

                                                 
4 CJEU 30 November 1976 – 21/26, Bier v. Mines de Potasse d’Alsace; CJEU 16 July 2009 – C-189/08, Zuid-

Chemie, margin nos. 17 et seqq. 
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Re the question of applicable law 

In Germany's view, it is essential that the nature of the claim for compensation be clarified so 

that the applicable law can be clearly identified.  

The following constellations exist: 

1. If compensation is claimed due to a violation of the rights of personality, national private 

international law is applicable. In Germany, this is regulated by Article 40 of the Introductory Act 

to the Civil Code (Einführungsgesetz zum Bürgerlichen Gesetzbuche), according to which such 

claims are governed by the law of the state where the event giving rise to the damage occurred; 

however, the defendant can instead choose that the law of the place where the initial damage 

occurred be applicable (so-called “favourability principle”) [Cf. recital 11 sentence 1 (“impact on 

the credibility and reputation”)]. 

2. However, if the compensation claim is based on damage contrary to public policy, the Rome II 

Regulation becomes applicable [Cf. recital 11 sentence 2 (“length of procedures and the financial 

pressure”]. Here, the decisive factor would be the place where the initial damage occurred, which 

cannot always be easily identified in the case of pecuniary damage. 

 

3. The legislator should not leave this question open. Recital 14 is unclear in this respect. 

 

In the event that our request to delete Article 15 does not reach consensus, we ask the 

Commission to provide a statement as to whether and how the claim for compensation can be 

defined. The definition in Article 1 is not sufficient to enable the determination of the applicable 

law. 

 

In fact, if the applicable law were to be based on the place where the damage occurred, consistency 

between the place of jurisdiction and the law as called for in recital 7 of the Rome II Regulation 

would not be guaranteed, at least with regard to violations of personality rights. The question is how 

this should be dealt with. It appears that Article 15 (unfoundedly) implies that reference would 

always be made to the law of a Member State applying the anti-SLAPP directive and not to the law 

of a third state.  
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Re Article 16 – Penalties 

The Czech Presidency’s reference to the penalty options available in the field of trade secret 

protection is welcomed. 

It appears expedient to provide Member States with a wider margin of appreciation by referring to 

“suitable measures as provided for in national law”.  

Germany also welcomes the fact that the courts have the option to impose such measures.  

We have no reservations about the Czech Presidency’s final wording proposal.  
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HUNGARY 

[…] 

CHAPTER III 

Early dismissal of manifestly unfounded court proceedings 

Article 9 

Early dismissal 

1. Member States shall empower courts and tribunals to adopt an early decision to dismiss, in 

full or in part, court proceedings against public participation as manifestly unfounded. 

2. Member States may establish time limits for the exercise of the right to file an application 

for early dismissal. The time limits shall be proportionate and not render such exercise 

impossible or excessively difficult.  

Article 10 

Stay of the main proceedings 

Member States shall ensure that if the defendant applies for early dismissal, the main proceedings 

are stayed the court or tribunal may decide to stay the main proceedings until a final decision on 

that the application for early dismissal is taken. 

Article 11 

Accelerated procedure 

Member States shall ensure that an application for early dismissal is treated in an accelerated 

procedure, manner in accordance with national law taking into account the circumstances of the 

case and the right to an effective remedy and the right to a fair trial. 

Article 12 

Burden of proof 

Member States shall ensure that where a defendant has applied for early dismissal, it shall be for the 

claimant to prove presume that the claim is not manifestly unfounded.  

Article 13 

Appeal 

Member States shall ensure that a decision refusing or granting early dismissal pursuant to Article 9 

is subject to an appeal. 

  

Commented [HU1]: We are of the opinion that in order 

to ensure that the legal instruments provided by the 

proposal are consistent with national procedural law and 

increase the effectiveness of the fight against SLAPP 

phenomenon, it would be more appropriate to define 

complementary and optional instruments rather than 

introducing EU-level legislation prescribing mandatory 

application of specific SLAPP instruments. In view of this, 

we believe it may be appropriate to adjust the wording of 

the proposal in such a way as to give Member States the 

option of deciding whether they prefer the mandatory 

introduction of the legal instrument mentioned in the 

Article. 

Commented [HU2]: The stay of the main proceedings is 

only necessary if the application for early dismissal is 

examined in a separate procedure. However, in some 

cases, for reasons of procedural efficiency, it may be more 

reasonable to decide on early dismissal in the main 

proceedings (while laying down specific procedural rules). 

Consequently, Member States should be allowed to apply 

such a procedural solution. In the light of the above, in 

connection with Articl 10 we consider option (b) proposed 

in the Presidency non-paper to be supportable. 

Commented [HU3]: The provision of Article 11 is 

supported. At the same time, instead of the wording 

‘accelerated procedure’, we propose wording such as 

‘rules applicable to the accelerated procedure’. In view of 

this, we consider the proposed text outlined in the 

Presidency non-paper to be supportable. 

Commented [HU4]: In principle, the claimant can prove 

that their claim is not unfounded by proving that their 

claim is founded. The question whether the claim is 

unfounded is on the merits of the case. Once it is proven 

that the claim is founded, it will result in winning the case. 

Therefore, we recommend using the verb ‘presume’ 

instead of ‘prove’. 

Commented [HU5]: Providing a legal remedy is 

obviously to be supported. However, providing greater 

flexibility for national regulation would be reasonable. If 

the court dismisses the proceedings at an early stage, an 

immediate appeal against its decision is necessary, as the 

court's decision will close the dispute. However, should 

the application for early dismissal is refused by the court, 

an appeal against this decision and the related appeal 

procedure may unnecessarily delays the conclusion of the 

main proceedings. Therefore, in the case of a refusal, an 

‘immediate’ right to appeal against the decision of the 

court refusing the application is not necessary; the party 

may exercise their right of appeal against the (possibly 

unfavourable) final decision. It would therefore be 

reasonable to leave it to the Member States to decide on 

the rules governing appeals against decisions refusing the 

application for early dismissal. 
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CHAPTER IV 

Remedies against abusive court proceedings 

Article 14 

Award of costs 

Member States shall take the necessary measures to ensure that a claimant who has brought abusive 

court proceedings against public participation can be ordered to bear all the costs necessarily 

incurred of in the proceedings, including the full costs of legal representation incurred by the 

defendant, unless such costs are excessive. 

Article 15 

Compensation of damages 

Member States shall endeavour to take the necessary measures to ensure that a natural or legal 

person who has suffered harm as a result of an abusive court proceedings against public 

participation is able to claim and to obtain full compensation for that harm in accordance wih 

national law.  

Article 16  

Penalties 

Member States shall provide that courts or tribunals seised of abusive court proceedings against 

public participation have the possibility to impose effective, proportionate and dissuasive penalties 

on the party who brought those proceedings.  

 

[…] 

  

Commented [HU6]: In principle, we are in support of 

the provision set out in the Article, provided that not all 

cost but only the costs necessarily incurred is borne by the 

claimant who has brought abusive court proceedings 

against public participation. We consider it necessary to 

clarify the wording in this respect. The obligation to bear 

all costs, including costs unnecessarily incurred, is 

contrary to the principle of full reimbursement. 

Commented [HU7]: In our view, the provisions of the 

Hungarian legislation applicable to damages are adequate 

to achieve the objectives outlined in the proposal. 

Nevertheless, we support option (b) proposed by the 

Presidency in the non-paper in order to provide greater 

flexibility in respect of national legal systems. 
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NETHERLANDS 
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POLAND 

Comments by Republic of Poland in relations to the first four chapters of the proposal for 

Directive on protecting persons who engage in public participation from manifestly 

unfounded or abusive court proceedings (“Strategic lawsuits against public participation”) 

 

We support the written comments sent so far on Chapters I and II of the proposal for a Directive.  

We would like to add the following comments: 

 

Art. 12 – burden of proof 

▪ In Poland's view, the provision placing the burden of proof on the claimant to show that the action 

is not manifestly unfounded runs counter to the idea of an early dismissal. 

In polish system the manifestly unfounded claim at first existed in non-procedural proceeding. The 

court may, in a closed session, without summoning those interested to participate in the case, 

dismiss the application (initiating non-procedural proceedings), the content of which shows an 

obvious lack of entitlement of the applicant. Also in accordance with Polish  regulations in 

procedural proceeding, the court makes a decision concerning early dismissal of a manifestly 

unfounded claim without hearing the claimant, which significantly streamlines proceedings. The 

use of this institution avoids the conduct of obviously pointless proceedings, and at the same time 

does not pose difficulties in practice. The applicant learns about the obvious lack of legitimacy of 

his request immediately after filing the application, not after conducting costly and lengthy 

proceedings. 

▪ It should be pointed out that the essence of the early dismissal is its speedy closing without 

generating unnecessary steps by the court, including in particular the taking of evidence. It’s 

difficult to consider an action as manifestly unfounded if it requires confrontation of the positions of 

the parties. In addition, the claimant, even under the pretext of the aim of proving that the claim is 

not manifestly unfounded, could use litigation tactics delaying the proceedings, e.g. by submitting 

extensive documentation or requesting to hear a large number of witnesses. 

▪ A compromise solution could be to limit the scope of Article 12 to situations where national law 

provides for the possibility for the claimant to respond to the application for early dismissal. 

 

art. 14 - award of costs 

▪ Poland has serious doubts about the content of the Article 14 which, in conjunction with Recital 

31, effectively takes away the right of Member States to determine the rules for the reimbursement 

of legal costs incurred. According to recital 31, costs should include all costs of the proceedings, 

including the full costs of legal representation incurred by the defendant unless such costs are 

excessive. Costs of legal representation exceeding amounts laid down in statutory fee tables should 

not be considered as excessive per se. 

▪ The Polish Government postulates the adoption of a solution according to which going beyond the 

general rules of reimbursement of legal costs provided for in national law will constitute an 

exception and not the rule. 

Due to the he complexity of the matter and short time to prepare a written position, Poland reserves 

the right to make further comments at a later stage. 
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ROMANIA 

 

Presidency non-paper on Chapters III and IV of the Anti-SLAPP Directive 

In order to clarify certain aspects of the proposal for a Directive of the European Parliament and of 

the Council on protecting persons who engage in public participation from manifestly unfounded or 

abusive court proceedings (“Strategic lawsuits against public participation”) (hereinafter “the 

Directive” or “the proposal”) and to facilitate the drafting process of a compromise text, the Czech 

Presidency has prepared a Presidency non-paper on Chapters III and IV of the proposed Directive. 

Following the well-received Commission non-paper on Chapters I and II, the Presidency 

identified the following significant issues which merit further clarification and/or discussion in 

the following two Chapters of the Directive. The aim of this Presidency non-paper is to 

provide input for Member States’ drafting suggestions regarding the compromise text for 

Chapters III and IV. The Presidency plans to present the compromise text of Chapters III 

and IV at the Working Party meeting on 22 November 2022. Given this timeframe, Member 

States are invited to provide for their written suggestions and comments on Chapters III and 

IV until 7 November 2022. Member States shall take into account that the proposed changes 

are mere drafting suggestions submitted by the Presidency in order to facilitate the drafting 

process and provide Member States with additional food for thought. The current wording of 

articles and recitals in question can remain unamended or be changed in a different way 

based on the outcome of the discussion and Member States’ views. 
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Chapter III 

Early dismissal of manifestly unfounded court proceedings5 

Article 9 

Early dismissal 

1. Member States shall empower courts and tribunals to adopt an early decision to dismiss, in full 

or in part, court proceedings against public participation as manifestly unfounded. 

2. Member States may establish time limits for the exercise of the right to file an application for 

early dismissal. The time limits shall be proportionate and not render such exercise impossible or 

excessively difficult. 

[1.] Some Member States have raised concerns about whether the nature of the court decision on the 

application for early dismissal is substantive or procedural. At the working party meeting on 

10 October 2022, it was clarified by the Commission that in their view the decision should be 

substantive, thus having the effect of res iudicata.  

Comment: According to Article 430 para. (1) of the Code of Civil Procedure, a judgment which 

decides all or part of the merits of the case or rules on a procedural objection or on any other issue 

shall, from the moment of its pronouncement, have the authority of res judicata on the issue 

decided. It follows that the court judgment which would settle the application for early dismissal 

would have the authority of res judicata under Romanian law. 

Consequently, the plaintiff would be permanently precluded from bringing the same action against 

the same act of public participation by the defendant. Given the nature of the decision on early 

dismissal, the question remains whether such an approach is legitimate and proportionate in view of 

the plaintiff’s right to access to justice. 

Comment: Consideration could be given to supplementing the text of Article 9 of the proposal with 

provisions establishing objective assessment criteria available to the courts. 

 

This question is to be further discussed. The Member States are invited to express their views 

and/or suggest possible drafting solutions.  

 

  

                                                 
5  Depending on the outcome of our discussions regarding Article 1 and the alternatives of “manifestly 

unfounded claims” versus “manifestly unfounded proceedings”, Chapter III could be amended to “Early dismissal 

of manifestly unfounded claims court proceedings” and Article 9(1) to “Member States shall empower courts and 

tribunals to adopt an early decision to dismiss, in full or in part, claims pursued in court proceedings against 

public participation as manifestly unfounded.” respectively. 
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Article 10 

Stay of the main proceedings 

Member States shall ensure that if the defendant applies for early dismissal, the main proceedings 

are stayed until a final decision on that application is taken. 

[2.] Several Member States have raised concerns that the plaintiff’s right to access to justice might 

be restricted, since the decision granting the early dismissal effectively ends the entire proceedings 

without the court fully examining the case on its merits. It is the Presidency’s understanding that the 

Member States mainly refer to the proceedings being stayed according to Article 10. This is because 

when Article 10 is activated, the court can only deal with the defendant’s request for early dismissal 

without being able to consider all the factual and legal questions relevant to the case, but still issues 

the final decision (see ECJ C-199/11, Otis and others, paragraph 49)6. 

When the defendant requests an early dismissal according to Article 5(1)(b) of the Directive, the 

court has no choice but to stay the main proceedings, which may prevent the plaintiff from 

advancing in the proceedings (e.g. the plaintiff is not able to provide evidence, or to present his 

arguments in the hearing). Since the application for early dismissal must be assessed on a case-by-

case basis, the Presidency questions whether it is desirable for Article 10 to automatically apply 

once an early dismissal is requested, without the court having any discretion in this regard.  

The question remains as to whether Article 10 may possibly constitute a procedural barrier, which 

effectively limits the possibility of bringing founded claims to court (see Fayed v. the United 

Kingdom, 21 September 1990, no. 17101/90)7. A possible solution is to provide Member States with 

more flexibility by changing the wording of Article 10 in such a way that the mandatory stay of the 

proceedings would be removed. 

Moreover, if an application for early dismissal should be dealt within the main proceedings 

where the court conducts full examination, it seems questionable why this main proceedings 

should be stayed at all.  

  

                                                 
6  “With regard, in particular, to the right of access to a tribunal, it must be made clear that, for a ‘tribunal’ to 

be able to determine a dispute concerning rights and obligations arising under EU law in accordance with Article 

47 of the Charter, it must have power to consider all the questions of fact and law that are relevant to the 

case before it.” 

7  “Whether a person has an actionable domestic claim may depend not only on the substantive content, 

properly speaking, of the relevant civil right as defined under national law but also on the existence of procedural 

bars preventing or limiting the possibilities of bringing potential claims to court. In the latter kind of case 

Article 6 para. 1 (art. 6-1) may have a degree of applicability. […] However, it would not be consistent with the rule 

of law in a democratic society or with the basic principle underlying Article 6 para. 1 (art. 6-1) - namely that civil 

claims must be capable of being submitted to a judge for adjudication - if, for example, a State could, without 

restraint or control by the Convention enforcement bodies, remove from the jurisdiction of the courts a whole range 

of civil claims or confer immunities from civil liability on large groups or categories of persons.” 
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Possible drafting solutions could therefore be: 

a) to replace the whole wording of Article 10 with “Member States shall ensure that the claim 

in court proceedings against public participation is not further dealt with in accordance with 

national law until a final decision on the application for early dismissal is taken.” 

Article 10 could thus be changed as follows: “Member States shall ensure that if the defendant 

applies for early dismissal, the main proceedings are stayed the claim in court proceedings against 

public participation is not further dealt with in accordance with national law until a final 

decision on that the application for early dismissal is taken.” 

b) to enable the courts to have an option to stay the proceedings if appropriate until a final 

decision on the request for early dismissal is taken by amending the wording to “Member 

States shall ensure that the court or tribunal may decide to stay the main proceedings until a 

final decision on the application for an early dismissal is taken”.  

Comment: A balanced solution might be to leave the suspension to the discretion of the judge. 

However, this solution could run the risk that the judge might be suspected of prejudging the 

application for early dismissal, since the criteria for deciding the two applications (for suspension of 

the main proceedings and for early dismissal) can only be common. 

Article 10 could thus be changed as follows: “Member States shall ensure that if the defendant 

applies for early dismissal, the main proceedings are stayed the court or tribunal may decide to 

stay the main proceedings until a final decision on that the application for early dismissal is 

taken.”. 

The Member States are invited to express their views and/or preferences with regard to the 

proposed suggestions. The Presidency will also consider any other drafting suggestions from 

the Member States for the purposes of Article 10. 

[3.] With regards to Article 10 and its relationship with Article 12, several delegations have raised 

concerns that the cumulation of the two Articles creates an imbalance between the parties, as it 

might overly restrict the plaintiff’s right to access to justice while giving too much preference to 

the protection of freedom of speech. 

Moreover, Articles 11 and 12 establish a duty for the plaintiff to prove that the claim is not 

manifestly unfounded in an accelerated procedure. It is a matter of consideration whether the 

cumulation of the safeguards provided by Articles 11 and 12 may limit the plaintiff’s right to access 

to justice. In that respect, the Presidency reminds the Member States that in accordance with Article 

52 of the EU Charter of Fundamental Rights (hereinafter “Charter”), subject to the principle of 

proportionality, the legislator is not prevented from limiting the exercise of the rights and freedoms 

recognised by the Charter, as long as these limitations are provided for by law and respect the 

essence of those rights and freedoms.  
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The Member States are invited to express their views and further elaborate on the fair 

balance to be found between the right to access to justice and the protection of freedom of 

speech, in order for them to be reconciled. The Presidency also invites Member States to issue 

their drafting suggestions for this purpose. 

 Article 11 

Accelerated procedure 

Member States shall ensure that an application for early dismissal is treated in an accelerated 

procedure, taking into account the circumstances of the case and the right to an effective remedy 

and the right to a fair trial. 

[4.] Several Member States have questioned whether the accelerated procedure set out in Article 11 

will actually serve its purpose, considering that according to Article 13, parties may appeal the 

decision by which the court refuses or grants early dismissal, potentially resulting in lengthy and 

costly proceedings. While the aim of the accelerated procedure is among others to save costs, some 

Member States argued that introducing a new accelerated procedure could mean taking resources 

from other matters.  

It was also pointed out that the phrase “accelerated procedure” gives the false impression that the 

request for early dismissal should be addressed in a separate procedure. 

A possible solution could be to replace the wording of Article 11 “accelerated procedure” with 

“accelerated manner in accordance with national law”, thus it will possibly leave the Member 

States more flexibility to transpose the article while, at the same time, reach the result 

intended by the Commission. 

Article 11 could thus be changed as follows: “Member States shall ensure that an application for 

early dismissal is treated in an accelerated procedure manner in accordance with national law, 

taking into account the circumstances of the case and the right to an effective remedy and the right 

to a fair trial.” 

Comment: The proposal to clarify Article 11 is worth exploring further, as it aims to ensure that the 

application for early dismissal is dealt with in the main proceedings and not in a separate file. 

The Member States are invited to express their views and/or preferences with regard to the 

proposed suggestion. The Presidency will also consider any other drafting suggestions from 

the Member States for the purposes of Article 11. 
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Chapter IV 

Remedies against abusive court proceedings 

Article 14 

Award of costs 

Member States shall take the necessary measures to ensure that a claimant who has brought 

abusive court proceedings against public participation can be ordered to bear all the costs of the 

proceedings, including the full costs of legal representation incurred by the defendant, unless such 

costs are excessive. 

[5.] Article 14 establishes that the plaintiff can be ordered to bear the full costs of legal 

representation “unless such costs are excessive.” This provision follows relevant EU instruments 

that impose a duty on the unsuccessful party to bear reasonable costs8. Both this Directive and the 

relevant provisions in EU law are meant to have a deterrent effect (see ECJ C-57/15, United Video 

Properties, paragraph 27)9.  

On the contrary, the Commission refers to the Opinion of Advocate General Hogan in ECJ Case 

C-251/20. In this case, the Advocate General observed that the existing rules in the Member States 

relating to the reimbursement of legal costs are often insufficiently rigorous with regard to the 

obligation of the unsuccessful party to compensate the successful party for the damage caused10.   

                                                 
8  Article 14 of Directive 2004/48/EC on the enforcement of intellectual property rights. 

9  […] procedures and remedies provided for by that directive must be dissuasive. 

10  “However, if such strategies can be advantageously implemented by some unscrupulous applicants, this is in part 

because the existing rules in the Member States relating to the reimbursement of legal costs are often insufficiently rigorous 

with regard to the obligation of the unsuccessful party to compensate the successful party for the damage caused, as the case 

may be, either by the action or by the fact of having abusively resisted the applicant’s claims. Indeed, these rules do not 

always take into account sufficiently the indirect costs generated by the management of a procedure (in particular the costs of 

hardship caused by the litigation), although in practice those costs can be significant, both economically and non-materially. 

[…] If those costs were systematically and better compensated, in particular in the case of abuse of process, applicants would 

be dissuaded from abusing the mosaic principle, since this would expose them to the risk, in the event that they are 

unsuccessful in their claim, of having to pay significant damages to the defendant.” 
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Several Member States have questioned why the award of the full costs of legal representation is 

necessary and why a reasonable flat rate of reimbursement of lawyers’ fees would not be sufficient. 

The current approach in the proposal thus appears to be more far-reaching than the case law related 

to Directive 2004/48 (see ECJ C-57/15, United Video Properties, paragraph 25; or ECJ C-559/20, 

Koch Media GmbH, paragraph 55)11. A drafting solution may be: 

a) to replace the wording “full costs of legal representation” with “reasonable and 

proportionate costs of legal representation” and delete “unless such costs are excessive”. 

This wording is inspired by Article 14 of Directive 2004/48/EC on the enforcement of intellectual 

property rights12. Article 14 could be thus changed as follows: ”Member States shall take the 

necessary measures to ensure that a claimant who has brought abusive court proceedings against 

public participation can be ordered to bear all the costs of the proceedings, including the full costs 

of legal representation reasonable and proportionate costs of legal representation incurred by the 

defendant, unless such costs are excessive.” 

b) to replace the wording “unless such costs are excessive” with “unless such costs are 

unreasonable or disproportionate”. 

                                                 
11  “Consequently, legislation providing for a flat-rate of reimbursement of a lawyer’s fees could, in 

principle, be justified, provided that it is intended to ensure the reasonableness of the costs to be 

reimbursed, taking into account factors such as the subject matter of the proceedings, the sum involved, or the 

work to be carried out to represent the client concerned. This may be the case, in particular, if that legislation is 

intended to exclude the reimbursement of excessive costs due to unusually high fees agreed between the 

successful party and its lawyer or due to the provision, by the lawyer, of services that are not considered 

necessary in order to ensure the enforcement of the intellectual property rights concerned.”; 

 “Néanmoins, la Cour a admis que […] les États membres peuvent prévoir des tarifs forfaitaires. 

Cependant, elle a précisé que ces tarifs doivent assurer que les frais qui, en vertu de la réglementation nationale 

de transposition, peuvent être mis à charge de la partie qui succombe soient raisonnables et que les montants 

maxima qui peuvent être réclamés au titre de ces frais ne soient pas non plus trop peu élevés par rapport aux 

tarifs normalement pratiqués par un avocat […]”. 

12  “Member States shall ensure that reasonable and proportionate legal costs and other expenses incurred 

by the successful party shall, as a general rule, be borne by the unsuccessful party, unless equity does not allow 

this.” 
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Article 14 could thus be changed as follows: ”Member States shall take the necessary measures to 

ensure that a claimant who has brought abusive court proceedings against public participation can 

be ordered to bear all the costs of the proceedings, including the full costs of legal representation 

incurred by the defendant, unless such costs are unreasonable or disproportionate excessive.” 

In any case, it would also be necessary to change the corresponding recital 31. 

[6.] Member States have raised concerns about the possible conflict between Article 14 and the 

principle that the costs of the proceedings are borne by the losing party (‘loser pays’ principle), 

specifically in the scenario where an abusive claim is only partially unfounded, and the plaintiff 

eventually wins the case on its merits.  

[7.] Lastly, it is not clear whether the plaintiff must bear the costs only after the final decision on the 

merits is issued. The wording of Article 14 indicates that this can be done while the case is still 

pending, i.e. before the final decision on merits is taken. 

A possible drafting solution could be: 

a)  to maintain the proposed wording while adding extra wording to Recital 31, consequently 

leaving the point at which the court awards the costs up to the national law.  

Recital 31 could thus be changed as follows: “Costs should include all costs of the proceedings, 

including the full costs of legal representation incurred by the defendant unless such costs are 

excessive. Costs of legal representation exceeding amounts laid down in statutory fee tables should 

not be considered as excessive per se. The courts render the decision on costs in accordance with 

the national procedural rules. Full compensation of damages should include both material and 

immaterial damages, such as physical and psychological harm..  

b) to replace the wording “a claimant who has brought abusive court proceedings” with “a 

claimant whose action against public participation was found abusive by the court”. 

Comment: Option b) seems preferable. 

Article 14 could thus be changed as follows: ”Member States shall take the necessary measures to 

ensure that a claimant who has brought abusive court proceedings whose action against public 

participation was found abusive by the court can be ordered to bear all the costs of the 

proceedings, including the full costs of legal representation incurred by the defendant, unless such 

costs are excessive.” 

The Member States are invited to express their views and/or preferences with regard to the 

proposed suggestions. The Presidency will also consider any other drafting suggestions from 

the Member States for the purposes of Article 14. 
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Article 15 

Compensation of damages 

Member States shall take the necessary measures to ensure that a natural or legal person who has 

suffered harm as a result of an abusive court proceedings against public participation is able to 

claim and to obtain full compensation for that harm. 

[8.] It appears that the transposition of Article 15 could force changes in substantive national rules 

on damages. Since some national laws might not contain provisions related to damages, harmonised 

protection could hardly be achieved without the amendment of such national rules. 

The Presidency considers it necessary to clarify whether the general rules of civil substantive law 

on damages are sufficient to comply with the relevant provision of the proposal, or whether adding 

new specific provisions to national substantive laws will be required. 

The Presidency is of the opinion that in the event that amendments to the substantive law of the 

Member States are required, it would not be possible to base such amendments on this Directive, 

since Article 81(2)(f) TFEU empowers the legislators of the Union to ensure “the elimination of 

obstacles to the proper functioning of civil proceedings, if necessary by promoting the compatibility 

of the rules of civil procedure applicable in the Member States” (emphasis added by the 

Presidency).  

Do delegations identify a need to amend the national substantive rules on damages in case the 

current wording of Article 15 is adopted? 

Comment: Roman civil law enshrines the principle of full compensation for damage, both 

substantive law [Art. 1.349 para. (2), Art. 1.385 par. (1), Art. 1.531 par. (1) and Art. 253 para. (4) of 

the Civil Code] and in procedural law (Article 12 para. (2) of the Code of Civil Procedure). 

In case the delegations do identify that their national substantive law would have to be effectively 

amended, the Presidency proposes the following options: 

a) to replace the wording of Article 15 “shall” with “may” which would leave the Member 

States with mere option to adopt the provision 

Article 15 could thus be changed as follows: ”Member States shall may take the necessary 

measures to ensure that a natural or legal person who has suffered harm as a result of an abusive 

court proceedings against public participation is able to claim and to obtain full compensation for 

that harm.” 
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b) to replace the wording “take the necessary measures to” with “endeavour to” while adding 

the wording “in accordance with national law” to the end of the wording of Article 15. 

Article 15 could thus be changed as follows: ”Member States shall endeavour to take the necessary 

measures to ensure that a natural or legal person who has suffered harm as a result of an abusive 

court proceedings against public participation is able to claim and to obtain full compensation for 

that harm in accordance with national law.” 

The Member States are invited to express their views and/or preferences with regard to the 

proposed suggestions. The Presidency will also consider any other drafting suggestions from 

the Member States for the purposes of Article 15. 

[9.] With regards to the issues discussed above, some Member States have questioned which court 

would have international jurisdiction for the compensation of damages under Article 15 and 

whether the applicable law is to be identified under the Rome II Regulation. Since Member States 

have different rules on damage claims, the Presidency considers the question of rules on the 

applicable law critical to the intended harmonisation. It should be further clarified whether the 

applicable law also determines the scope of persons entitled to compensation for damages. 

Delegations are invited to express their views. 
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Article 16 

Penalties 

Member States shall provide that courts or tribunals seised of abusive court proceedings against 

public participation have the possibility to impose effective, proportionate and dissuasive penalties 

on the party who brought those proceedings. 

[10.] A significant issue raised by Member States concerns a possible restriction of the plaintiff’s 

right to access to justice, since penalties under Article 16 are meant to be imposed as civil 

sanctions on one party to the proceedings. 

Indeed, the court needs to carefully assess the particular circumstances of the case, whether the 

envisaged financial restrictions are unrelated to the merits of the case or its prospects of success, 

and the financial situation of the party, and adjust the amount of the restrictions accordingly. If the 

amount is not proportionate, it might lead to a breach of the right to access to justice. Given that the 

balancing exercise between, on the one hand, the interests of justice or of the other party and, on the 

other hand, the interest of the plaintiff in pursuing their claims before the courts can be very 

sensitive, courts may find it difficult to apply the rule in individual cases and might therefore be 

reluctant to impose penalties in practice. 

The Presidency would like to point to Article 7(2) of Directive (EU) 2016/943 on the protection of 

undisclosed know-how and business information (trade secrets) against their unlawful acquisition, 

use and disclosure13 which provides for a similar rule. However, the wording of Article 7(2) gives 

Member States more flexibility to apply “appropriate measures as provided for in national law” 

followed by a mere indicative list of possible measures such as “sanctions on the applicant”, 

leaving enough room for the Member States to decide which measures should be adopted in 

compliance with their national laws. 

                                                 
13  “Member States shall ensure that competent judicial authorities may, upon the request of the respondent, 

apply appropriate measures as provided for in national law, where an application concerning the unlawful 

acquisition, use or disclosure of a trade secret is manifestly unfounded and the applicant is found to have initiated 

the legal proceedings abusively or in bad faith. Such measures may, as appropriate, include awarding damages 

to the respondent, imposing sanctions on the applicant or ordering the dissemination of information concerning a 

decision as referred to in Article 15.” 
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The Presidency suggests amending the wording inspired by the relevant EU instruments14 and 

replace the wording of Article 16 with “Member States shall ensure that courts or tribunals 

seized of abusive court proceedings against public participation may impose restrictive financial 

measures as provided for in national law on the party that brought the proceedings. Such 

measures may, as appropriate, include effective, proportionate and dissuasive penalties.” 

The text could be changed as follows: 

Member States shall provide ensure that courts or tribunals seized of abusive court proceedings 

against public participation have the possibility to may impose effective, proportionate and 

dissuasive penalties restrictive financial measures as provided for in national law on the party 

who brought those proceedings. Such measures may, as appropriate, include effective, 

proportionate and dissuasive penalties. 

Member States are invited to express their views and/or preferences with regard to the 

proposed suggestion. The Presidency will also consider any other drafting suggestions from 

the Member States for the purposes of Article 16. 

 

  

                                                 
14  Article 7(2) of Directive (EU) 2016/943 on the protection of undisclosed know-how and business 

information (trade secrets) against their unlawful acquisition, use and disclosure. 
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SWEDEN 

Sweden’s comments following the Presidency’s non-paper on Chapters III and IV of the Anti-

SLAPP Directive 

We would like to thank the Presidency for the non-paper and for the opportunity to provide 

written comments on the issues raised therein. 

Should you have any questions regarding our remarks, we are available for further discussions 

at your convenience. 

Article 15 – Compensation of damages 

The Presidency has asked if delegations have identified a need to amend the national 

substantive rules on damages in case the current wording of Article 15 is adopted. 

As regards the Swedish legislation, the proposed article constitutes a new substantive legal 

ground for claiming damages and would most likely require amendments in our national rules 

on damages.  

Against this background we support both options provided by the Presidency to mitigate the 

issue, with a preference for option a. 

As a consequence of the proposed options, we would also like to highlight the need to make 

corresponding adjustments in other Articles, for example Articles 8 (Security) and 18 

(Jurisdiction for actions against third-country judgments).     
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