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AUSTRIA

Anti-SLAPP-Directive
Austrian Comments on the revised Presidency draft compromise text

(doc. 14669/22; 15 November 2022)

1. General Comments:

Austria thanks the Czech Presidency for all the efforts made to advance the negotiations on the
Anti-SLAPP Directive. In addition, Austria would like to thank for the opportunity to comment in
writing on the latest revised text proposal (doc. 14669/22; 15 November 2022).

2. Non-application of the provisions in criminal proceedings:

1. Austria agrees with the concerns expressed by some of the Member States regarding the
inclusion of civil claims brought in criminal proceedings and supports the proposal to exclude
criminal proceedings from the scope of application of the Directive. Austria supports the proposal
of LT, but does not consider it sufficient.

2. From an Austrian point of view, proceedings under the Austrian Media Act should also be
excluded from the scope of application of the Directive, something which cannot be achieved by the
exception of criminal proceedings alone. The considerations in this regard were already put forward
by Austria in the working group’s meeting of 24" of May 2022, the Commission took note of them
and stated that the proposed Directive should serve to eliminate "obstacles in the civil area" and
provide for guarantees in civil law.

In order to achieve the exclusion of proceedings under the Media Act from the scope of application
of the proposed Directive, it should be envisaged that the subject matter of the Directive and its
scope of application (Articles 1 and 2 of the proposal) should not be formulated in terms of
content or substance, but in terms of types of proceedings. This can be justified by the fact that
the guarantees of the Directive should relate to civil proceedings, whereas in other types of
proceedings there are sufficient guarantees in the respective procedural rules, which make action
against SLAPP appear unnecessary.

From an Austrian point of view, the focus of the provisions on "civil matters" should be removed; it
should be replaced by a reference to types of proceedings or procedural law in order to clarify
which type of proceedings and which type of prosecution of claims should be covered. This could
be achieved by replacing the wording "... court proceedings in civil matters' in Article 1 of the
proposal with "civil (court) proceedings" and deleting the wording "whatever the nature of
the court or tribunal” in Article 2 para 1 (as has already happened in recital 14) and replacing it

with "before a civil court".



The phrase "... and does not establish rules concerning the criminal procedure", newly included in
the compromise text in recital 15, is appreciated in terms of its general approach. From Austria's
point of view, however, the wording should be more precise and the exemption for criminal
proceedings should be included into the text. Austria proposes the following wording, which is
partly based on the wording of the Digital Services Act and should be inserted in Article 2 para 1:
Text proposal:

“Article 1

Subject matter

This Directive provides safeguards against manifestly unfounded or abusive civil court proceedings
with cross-border implications brought against natural and legal persons, in particular journalists
and human rights defenders, on account of their engagement in public participation.

Article 2

Scope

1. This Directive shall apply to matters of a civil or commercial nature with cross-border
implications before a civil court. It does not apply to criminal matters or arbitration either and shall
be without prejudice to criminal procedural law. It shall not extend, in particular, to revenue,
customs or administrative matters or the liability of the State for acts and omissions in the exercise

of State authority (acta iure imperii).
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3. Definition of abusive court proceedings:

Austria thanks for the new recital 4a, this is a step in the right direction. In addition, we ask for
additions and changes in Article 3 para 3:

In addition to letter (a) also an “obviously excessive dispute value” should be mentioned as a further
possible indicator for an abusive court proceeding. In addition, letter (b) should be reworded to read

as follows: "the existence of obviously not justified multiple proceedings initiated by the claimant

or associated parties in relation to similar matters".

4. Matters with cross-border implications (Article 4):

Austria is clearly in favour of Option I. This option contains an indisputable and clear definition,
known from existing instruments, of what is to be understood by a cross-border case.

The addition to this well-known wording in Option II, on the other hand, is not acceptable for
Austria because it could lead to ambiguities and time-consuming and cost-intensive disputes about

the scope of application in practice.



5. Article 5 para 3:
Austria proposes to delete paragraph 3 from the text of the Directive because it does not add any

value. This question can be left at all to national law.

6. Article 6:

During the negotiations in the Council working group, Austria gained the impression that the
national laws of the Member States are very differently structured with regard to questions of an
amendment of a claim but also of a withdrawal of a claim. We understand the objective behind this
provision in Article 6 very well. However, since the provisions of this directive have to be
transposed into the national laws, it is also necessary to take the differences into account. Under
Austrian procedural law, for example, a claim can only be withdrawn under very specific
conditions. From the Austrian point of view, therefore, a more flexible provision (“may’’) would be
preferable, which would allow the Member States to provide for measures, but would not force
them to deviate from existing concepts that are very helpful against SLAPP.

Unfortunately, the text added to recital 26 is not helpful in this context. It does not contribute to a
solution, but raises more questions. In particular, the mention of a counterclaim in this context is
contrary to the system. Damages resulting from a bad faith lawsuit cannot be subject of a
counterclaim dealt with in the same proceedings. This does not work practically, nor does it
correspond to the definition of what a counterclaim is and how such a counterclaim should be

treated procedurally.

7. Support to the defendant (Article 7):

Austria sees no reason to create a new procedural role for a “supporter”. Support in any legally
permissible form, be it legal advice, assumption of costs, moral support, etc., can be provided extra-
procedurally. However, a new procedural role is not needed for that. Austria therefore requests that

Article 7 be deleted in its entirety from the text of the Directive.

8. Security (Article 8):

Austria remains very uncertain whether this provision really helps victims of SLAPP claims. After
all, a security deposit is only intended if there are concerns that claims granted by the court can later
be enforced. If a judge orders the claimant to provide security under this provision, the judge shows
that he believes that it is possible that the claim is a SLAPP claim. As a result, the claimant will
accuse the judge being biased rather than impartial. This delays the proceedings and makes it more
costly and does not help the defendant at all. If one does not want to delete this provision entirely

the “elements indicating abusive court proceedings” should be described in detail in this article.



9. Burden of proof (Article 12):

Article 12, which was probably adopted from U.S. Anti-SLAPP law, is rejected by Austria. It does
not fit into the Austrian existing system of civil procedure law, which requires the plaintiff not only
- as in the US - to make a "short and plain statement of the claim", but rather a "complete" statement

of claim. For this reason, Austria requests that this article be deleted entirely.

10. Appeal (Article 13):

It should be noted in advance that the word "early dismissal" in Article 13 needs to be adapted to a
new heading in Article 9, as considered by the Czech Presidency at the last meeting of the working
group.

Austria supports that a decision granting early dismissal can be subject to an appeal. However, a
decision refusing early dismissal should not be subject to an “extra” appeal. To express this, a
wording similar to the last sentence of Article 5 para 1 ESCP could be used: “The refusal may not

be contested separately from a challenge to the judgment itself.”

11. Compensation of damages (Article 15):

Austria would prefer that no provisions of substantive law be included in this procedural
instrument.

In any case, fundamental questions of tort law must not be interfered with, therefore the last
sentence of recital 31a should be deleted completely. Austria is of the opinion that the inclusion of

immaterial damage would be excessive in the present context.



ESTONIA

Estonia’s comments on Chapters I-1V

1. Recital 4a - Although we support recital 4a, we are hesitant about using the phrase “fake news”,
as we noted at the meeting of the working group on November 22.

We do not consider it appropriate to use the term ,,fake news* in a legislative act, as there is no
agreed definition of this term within the EU. Moreover, this term is used by different persons and
groups to mean very different things — Including malicious disinformation, information that a
person simply does not like or agree with and information which is simply and innocently
erroneous. We would prefer to use the agreed terminology of the Digital Services Act, the European
Democracy Action Plan and the Code of Practice on Disinformation.

Therefore, we propose the following wording:

(4a) However, it is necessary to bear in mind that public participation is not always conducted in
good faith. For example, the dissemination of disinformation should not be protected under this
Directive. To this end, the rules in this Directive leave the court or tribunal seised with the matter
the necessary discretion to consider whether the application of the relevant safeguards is
appropriate in a particular case. For example, if allegations made by the defendant are fabricated
and their purpose is to damage the claimant’s reputation, the defendant should not be granted
protection as provided for in Chapters Il and IV of this Directive.

2. Article 4 — Matters with cross-border implications

Our first preference has been option 1, as the application of this option is the most foreseeable for
the court. We are still analysing the other options.

3. Article 7, Recital 25a — Support to the defendant in court proceedings

2.1. We appreciate the changes made in the text of Article 7. However, in our opinion, recital 25a
goes further than the text of Article 7. We would propose that the text of Recital 25a be changed
accordingly, so that for application of the Article, there would be no obligation to foresee the
assessment of the relevance or other criteria of the NGOs. Member States wishing to impose an
obligation to assess the relevance or other criteria may provide for this in national law, but this
should not be an obligation at Union level. If necessary, a reference to national law could be added
to the text of the Recital.

2.2. We would also like to remove "empower" from the text of the Recital. As we have previously
explained, according to our national law, NGO can participate in the proceedings as an adviser for
the defendant. For this, the NGO does not need to be empowered in any way.

An adviser may appear in the trial or hearing together with the party to proceedings and provide
explanations. An adviser cannot perform procedural operations or file petitions. Anything presented

by an adviser in a trial or hearing is deemed to have been presented by the party to proceedings



unless the party to proceedings immediately withdraws or corrects it. The costs of advisers are not
subject to compensation.

The natural person participating as an adviser must have active civil procedural legal capacity.
There are no additional criteria for admitting a person to the proceedings as an adviser.

Thus, we propose the following wording:

25a) To provide a more effective level of protection, non-governmental organisations should be
empowered able to support the defendant in court proceedings brought in relation to
public participations-when-their-activity-is-considered-relevant-to-the-case-by-the-courtor
tribunal-seised-for-the-matter. This support may-could take form of providing information
relevant to the case, intervening in favour of the defendant in the court proceedings or
other form as provided for in the national law. The conditions_ under which-fo¥ non-

governmental organisations maycould support the defendant and the procedural

requirements for such support, ineluding- such as time limits where appropriate,

areshowld-be-governed by national law.

4. Article 9, Recital 26a — Early dismissal

We have understood from the discussions that the measures of the Directive should be applied only
to those cases that are in court proceedings and the Directive should not affect national rules
regarding admissibility and rejecting a statement of claim. This is very important to us. To avoid
any confusion, we are in a view that this understanding should be also visible in the text. We
propose to supplement Recital 26a, for example, as follows:

“The Directive should not affect the application of national law on admissibility and on rejecting a
statement of claim. Therefore, the court should be able to make a decision on early dismissal on the
grounds that the claim is manifestly unfounded in those cases that have passed the admissibility
phase, the court has not rejected a statement of claim and the court proceedings have started.”

In our opinion, the use of the wording res judicata in the text of the Directive is unnecessary. In our
view, it would be sufficient to say that an early dismissal decision should be a judgment on merits.
Henceforth, it would entail res judicata as a legal consequence.

5. Article 13 — Appeal

We would like to refer to our previous comment No. 2 in the document WK 14781/2022 INIT. We
are concerned that defendants will burden court proceedings with applications and appeals although
no SLAPP case has been filed against them.

6. Article 14 — Award of costs

Regarding Article 14, we prefer the wording that addresses “reasonable and necessary” costs.

“Proportionate costs”, as suggested by the Presidency, can refer to proportionality with the amount



of the claim. The costs of legal representation are not linked to the amount of the claim in every
Member State (e. g. Estonia). Therefore, we would prefer not to use words “proportionate” and/or
“disproportionate”.

We are also hesitant about the wording “all the costs of the proceedings”. What is considered as
procedural costs in a particular Member State is regulated in national law. As we do not harmonize
procedural costs at the EU level, the word “a/l” may cause confusion and may lead to a situation
where ECJ could interpret a Member State's national regulation on procedural costs.

We propose the following wording:

"Member States shall take the necessary measures to ensure that a claimant who has brought

abusive court proceedings against public participation can be ordered to bear ¢ the costs of the

proceedings, including the fitl—eosts—oflegalrepres ion reasonable and necessary costs of
legal representation incurred by the defendant—+

or

"Member States shall take the necessary measures to ensure that a claimant who has brought
abusive court proceedings against public participation can be ordered to bear e the costs of the
proceedings, including the f#tt costs of legal representation incurred by the defendant, unless such

costs are-exeessive, unreasonable or disprepertienate unnecessary.”’

7. Article 15 - Compensation of damages

Although it seems that the wording proposed in Article 15 allows more flexibility to Member
States, it is not entirely clear what does the wording “Member States shall endeavour” mean.
Therefore, we would still prefer using the word “may” if Article 15 is kept in the text. For us it is
also important that it is clear that the type and extent of damages is left for the Member States’
national law to regulate.

8. Article 16 - Penalties

Regarding Article 16, we would like to refer to our previous comments in WK 15374/2022 INIT.
We propose to delete the provision. Penalizing the plaintiff for filing a lawsuit is not the task of
administering justice by a civil court and it is not compatible with our civil procedural law and legal

system. If penalization is absolutely necessary, other solutions should be found.



FINLAND

2 December 2022
Ministry of Justice, Finland

Written comments by the Finnish delegation — SLAPP Directive Proposal, Presidency draft
compromise on articles in Chapters I to IV

The Finnish delegation thanks the Czech Presidency for their thorough work on the SLAPP
Directive Proposal and welcomes the opportunity to comment on proposed Chapters I to IV.

Chapter I

Article 4 Matters with cross-border implications

Finland still supports the Option 1. In our view consistency should be sought when defining cross-
border proceedings. The definition of matters with cross-border implication should be as
unambiguous as possible.

Chapter 11

Article 5 Applications for procedural safeguards

According to the recital 23a, Member States can decide whether the application for procedural
safeguards should be dealt within the main proceedings or separately, and in our view there also is
consensus on this issue. Our view is that the article should be amended accordingly. The
clarification of the article would make the implementation of the article 5 and chapters III and IV
easier. This could be done by adding a new paragraph 4 in the Article, for instance as follows:

Member States may lay down the rules on how the court or tribunal seised on the matter should deal
with applications for procedural safeguards. Member States may decide whether the applications for
procedural safeguards are dealt within the main proceedings or separately.

Furthermore, as a technical note, Article 8 in its proposed wording is a remedy against an abusive
court proceeding, and it should be considered if it would fit better to Chapter IV. If so, there would
be no need to mention it in Article 5.

Article 8 Security

The revision of the article 8 and recital 26 is a step in the right direction, but the proposed
amendments are not sufficient. Securities required from a claimant for instituting proceedings in a
civil matter can hinder access to justice, which makes the question of securities fundamentally
important. From this point of view, the proposal in compelling format is difficult to accept. In our
view, the objectives of the Directive can be reached efficiently even without such an inflexible
wording. For these reasons, Finland suggests that the third word of the Article (“shall”’) be changed
to “may”.

Furthermore, as a technical note, Article 8 in its proposed wording is a remedy against abusive court
proceedings, and it should be considered if it would fit better to Chapter IV.



Chapter 111

Article 9 Early dismissal

The wording after thorough examination gives the impression that early dismissal would require an
examination of the whole matter, similarly to the main proceedings. Primarily Finland supports the
deletion of the phrase afier thorough examination. The second alternative could be the following
wording: “Member States shall ensure that courts and tribunals may, after appropriate
examination...”

Article 10 Stay of the main proceedings

Finland supports the deletion of the article

Article 11 Accelerated procedure

Finland supports the proposed wording of the article (in an accelerated manner in accordance with
national law).

Article 12 Burden of proof

Finland has no reservations regarding the amended wording (“...it shall be for the claimant to
substantiate the grounds of the claim in order to enable the court to assess whether the claim is not
manifestly unfounded.”)

Article 13 Appeal

Finland still has some reservations regarding Article 13 and recital 30 a. It should be noted that
some defendants might abuse the protection offered by the proposed directive by applying for
procedural safeguards even if it was not a SLAPP case. A review of a decision made by the court
during the main proceedings opens up the possibility of abuse of the possibilities of the directive by
the defendants. A defendant could baselessly claim that a case was a SLAPP case and when the
request for its early dismissal was refused by the court, the defendant could appeal the decision in
order to unjustifiably prolong the proceedings. To prevent such abuse of safeguards Finland
suggests the following wording:

Member States shall ensure that a decision refasing-er granting early dismissal pursuant to Article
9 is subject to an appeal.

It should be left to the discretion of the Member States whether a decision refusing early dismissal
should be subject to appeal or not. In Finland, for example, the court may decide, at its discretion,
whether a decision made by the court during proceedings is subject to an appeal immediately
separately or in connection with the appeal in the main proceedings.

Chapter 1V

Article 14 Award of costs

In our opinion, it is reasonable to use the wording already used in other instruments. Finland
supports the former option proposed by the Presidency, inspired by Article 14 of Directive
2004/48/EC, as follows:

10



“Member States shall take the necessary measures to ensure that a claimant who has brought
abusive court proceedings against public participation can be ordered to bear all the costs of the

proceedings, including the fall-costs-oflegal representation reasonable and proportionate costs of
legal representation incurred by the defendant.”

Article 15 Compensation of damages

The revision of the article 15 and recitals 31 and 31 a certainly is a step in the right direction, but
Finland still has some reservations regarding Article 15 and recital 31 a. Wording shall endeavour
to ensure is better than the previous one (shall take the necessary measures to ensure) but it is
unclear how binding the term endeavour is. In addition, the wording of the article should be
unambiguous so that it does not require amendments to substantive national rules on damages. For
these reasons, Finland suggests that the third word of the Article (shall) be changed to may (former
option proposed by the Presidency) and that a phrase in accordance with national law be added to
the Article, as follows:

“Member States shall may take the necessary measures to ensure that a natural or legal person who
has suffered harm as a result of an abusive court proceedings against public participation is able to

claim and to obtain full compensation for that harm in accordance with national law.”

Article 16 Penalties Abuse of process

Finland still has reservations regarding Article 16. The proposed amendments are not adequate. The
rules on early dismissal and trial costs are possible precautions against bringing unfounded action to
court. In Finland, sanctioning an unfounded civil action by imposing dissuasive penalties on the
claimant is not recognized and is seen as hindering access to justice. Legal sanctions concerning
SLAPP-cases should be in line with national legislation. Taking into account their legal traditions, it
should be left to the discretion of the Member States to determine the sanctions to be applied. From
this point of view, as pointed out earlier, the proposed Article 16 on dissuasive penalties is difficult
to accept. Primarily Finland supports the deletion of the article.

The second alternative could be the following:

Regarding the wording proposed by the Presidency, Finland considers it important to seek
consistency when defining procedural safeguards. Therefore it is reasonable to use phrases already
used in other instruments.

Article 7(2) of Directive (EU) 2016/943 on the protection of undisclosed know-how and business
information (trade secrets) against their unlawful acquisition, use and disclosure provides that
Member States shall ensure that competent judicial authorities may, upon the request of the
respondent, apply appropriate measures as provided for in national law, where an application
concerning the unlawful acquisition, use or disclosure of a trade secret is manifestly unfounded and
the applicant is found to have initiated the legal proceedings abusively or in bad faith. Such
measures may, as appropriate, include awarding damages to the respondent, imposing sanctions on
the applicant or ordering the dissemination of information concerning a decision as referred to in
Article 15.

Article 16 could be worded in a similar way as the above mentioned Article 7(2) of Directive (EU)
2016/943. This could be done, for instance, as follows:

Member States shall provide ensure that courts or tribunals seized of abusive court proceedings

against public participation have-the-pessibility-te may impese-effective, proportionate-and
dissuasive-penalties restrictive finanecial- measures-apply appropriate measures as provided for

11



in national law en against the party who brought those proceedings. Such measures may, as
appropriate, include awarding damages to the defendant and imposing sanctions on the

claimant effective; proportionate-and-dissuasive-penalties.

In addition, recital 32 would be amended accordingly as follows:

The main objective of giving courts or tribunals the possibility to impese-penalties apply
appropriate measures is to deter potential claimants from initiating abusive court proceedings
against public participation. Such peralties measures should be proportionate to the elements of
abuse identified. W n o hlishine amoun or-nenaltie Q ha d ¢4 into-9 Oun h
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the-defendant. Such measures could, for example, be the obligation to reimburse the costs of

legal proceedings, awarding damages to the defendant or imposing sanctions on the claimant.
The liability for the costs of legal proceedings alone could be an adequate measure.

12



FRANCE

NOTE DES AUTORITES FRANGAISES

Objet: Commentaires des autorités frangaises sur le texte de compromis sur les chapitres [ a [V
de la proposition de directive du Parlement européen et du Conseil sur la protection des personnes
qui participent au débat public contre les procédures judiciaires manifestement infondées ou
abusives (« poursuites stratégiques altérant le débat public ») — Note des autorités frangaises.

Réf. : Document n°14669/22 — Proposition de directive du Parlement européen et du Conseil
sur la protection des personnes qui participent au débat public contre les procédures judiciaires

manifestement infondées ou abusives (« poursuites stratégiques altérant le débat public »).

Suite a I’invitation de la Présidence aux délégations de transmettre leurs commentaires écrits
sur le texte de compromis portant sur les chapitres I a IV de la proposition de directive du Parlement
européen et du Conseil sur la protection des personnes qui participent au débat public contre les
procédures judiciaires manifestement infondées ou abusives, les autorités frangaises souhaitent faire
part des observations suivantes :

A titre liminaire, les autorités francaises réaffirment leur plein soutien a cette initiative et a
ses objectifs. La France est résolument engagée dans une démarche constructive, pour

favoriser I’adoption d’un texte équilibré et répondant efficacement aux objectifs poursuivis.

CHAPITRE PREMIER - Dispositions générales

Article premier — Objet

Les autorités frangaises soutiennent les précisions apportées aux considérants 4a et 5.

S’agissant du considérant 4, les autorités frangaises rejoignent la nécessité de refléter la base
juridique du texte mais ne soutiennent pas la rédaction proposée. Elles considerent que 1’objectif de
la directive est de combattre une utilisation détournée des procédures civiles qui constitue un
obstacle a leur bon fonctionnement au sens de ’article 81 (2)(f) TFUE, base de cette directive

(“The elimination of obstacles to the proper functioning of civil proceedings, if necessary by

promoting the compatibility of the rules on civil procedure applicable in the Member States”). Elles

proposent une modification de la rédaction.
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Proposition rédactionnelle des autorités francaises :

Considérant 4 : “The purpose of this Directive is to facilitate eliminate the obstacles to
the proper functioning of civil proceedings, in order to provide protection to natural and
legal persons who engage in public participation on matters of public interest, in particular
journalists and human rights defenders, against court proceedings, which are initiated
against them to deter them from public participation (commonly referred to as strategic

lawsuits against public participation or ‘SLAPPs’).”

Par ailleurs, les autorités francaises considérent qu’une clarification des notions de procédure
abusive et de demande manifestement infondée ainsi que leur articulation demeure

nécessaire. Les articles 1, 3 et 9 ainsi que les considérants associés sont indissociables.

Article 2 - Champ d’application

Les autorités francaises soutiennent la rédaction de ’article 2 ainsi que les précisions
apportées aux considérants 15 et 16. Elles n’estiment pas nécessaire d’intégrer la seconde phrase
du considérant 15 au sein de Iarticle 2 (« This Directive does not apply to criminal matters or
arbitration either and does not establish rules concerning the criminal procedure »). Celui-ci réserve
clairement 1’application de la directive aux seules procédures civiles. Les autorités frangaises sont
favorables au maintien des termes « quelle que soit la nature de la juridiction » (« whatever the
nature of the court or tribunal »). Elles rejoignent a cet égard la crainte de la Commission que la

suppression de ces termes permette une interprétation a contrario.

Article 3 - Définitions

Les autorités francaises reconnaissent la difficulté de définir juridiquement et précisément
une procédure-baillon, et partagent les caractéristiques énoncées ici'. Elles comprennent que la
qualification de procédure-baillon au sens du projet de directive ressort (i) du caractére infondé (et
non nécessairement manifestement infond¢) de tout ou partie des demandes et (ii) de la finalité¢ de
I’action ; de sorte qu’une procédure ne peut étre reconnue comme telle qu’au terme de son examen
au fond par la juridiction saisie.

Les autorités francaises réaffirment ici ’interdépendance entre les articles 1,3 et 9 de la
directive. Elles souhaitent que soit clarifié le fait que la qualification de procédure-baillon

définie a I’article 3 couvre les demandes manifestement infondées (cf. article 9).

' La définition frangaise, récente, n'est pas juridique : il s'agit d’une « instrumentalisation de la justice mise en ceuvre par une entreprise
ou une institution, qui vise a prévenir ou a sanctionner I'expression d’une opinion qui lui serait préjudiciable, en impliquant notamment la
personne qui formule cette opinion dans une procédure juridique colteuse ».

14



Article 4 - Matiéres ayant une incidence transfrontiére

Les autorités francaises soutiennent I’option 3 qui prévoit la suppression de ’article 4. Cette
solution est conforme a celle qui a été retenue dans la plupart des instruments européens de
coopération en matiére civile et commerciale. En pratique, il reviendra aux juridictions de
déterminer au cas par cas si une matiére a ou non une incidence transfrontiére.

Si I’option 3 n’était pas I’option privilégiée par les autres Etats membres, les autorités
francaises pourraient soutenir I’option 2 qui prévoit une définition moins restrictive que 1’option
1 et qui, comme 1’option 3, permettra aux juridictions de déterminer, au regard des éléments
pertinents de la situation, si une matiére a une incidence transfrontiére. Si cette disposition était
maintenue, les autorités francaises s’interrogent sur I’emploi du terme « matters ». Elles
estiment qu’il conviendrait de le remplacer par le terme « cases », en cohérence avec la

rédaction d’autres textes tel que le réglement 861/2007.

CHAPITRE II - Régles communes concernant les garanties procédurales

Article 5 - Demandes de garanties procédurales

L’équilibre des droits des parties constitue un point d’attention majeur pour les autorités
frangaises. La possibilité offerte au défendeur a une procédure engagée a raison de sa participation
au débat public, de solliciter les différentes garanties de la directive, le cas échéant cumulativement,
ne doit pas entraver excessivement le droit au recours effectif du demandeur et le principe d’égalité
des armes.

Les autorités frangaises ont compris des échanges avec la Présidence que I’objectif visé est d’exiger
du défendeur qu’il étaye sa demande de garanties procédurales.

Pour autant, elles constatent que si la proposition prévoit que le défendeur apporte, dans sa
demande de garanties procédurales, une description des éléments sur lesquels la demande est
fondée d’une part, et une description des preuves a I’appui d’autre part, elle ne prévoit pas
expressément qu’il apporte directement les éléments concernant le caractére abusif de la
procédure ainsi que les éléments de preuve sur lesquels il s’appuie, y compris pour ce qui
concerne sa participation au débat public.

Les autorités francaises proposent que des précisions soient apportées en ce sens a ’article 5.
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Enfin, les autorités frangaises maintiennent leur soutien a la rédaction du §3 : le prononcé d’office
des mesures prévues aux chapitres III et IV doit rester optionnelle pour pouvoir s’insérer le plus

simplement et efficacement dans les ordres juridiques nationaux?.

Article 6 - Modification ultérieure des demandes en justice ou des actes de procédure

Les autorités francaises comprennent I’objectif poursuivi ici, clairement précisé au
considérant 24.

En procédure civile frangaise, le désistement d’instance exige 1’acceptation du défendeur, sauf'si ce
dernier n’a présenté aucune défense au fond ou de fin de non-recevoir au moment ou le demandeur
se désiste (article 395 du Code procédure civile - CPC). Le défendeur peut ne pas accepter le

désistement et formuler une demande reconventionnelle en dommages intéréts.

2 Par exemple, le droit frangais ne permet pas aux juridictions civiles de statuer sur I'attribution des frais de représentation et la
réparation des dommages sans demande en ce sens de la partie intéressée. Mais elles peuvent prononcer d’office une amende pour
procédure abusive.
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En outre, le désistement d’instance emporte, sauf convention contraire des parties, obligation de
payer les frais de ’instance éteinte (article 399 du CPC).

Enfin, le désistement d’instance n’empéche pas le juge de prononcer une amende civile pour
sanctionner une action en justice qu’il estime abusive, puisqu’il s’agit d’un pouvoir d’office,
étranger a la formulation des prétentions des parties.

Les autorités francaises sollicitent que la plus grande marge de manceuvre procédurale soit
accordée aux Etats membres.

Les autorités frangaises proposent que des précisions soient apportées en ce sens a l’article 6 :

Article 6

Subsequent amendment to claim or pleadings

Member States shall ensure that any subsequent amendments to the claims or the pleadings
made in accordance with national law by the claimant in the main proceedings, including
the discontinuation of proceedings, do not affect the possibility for the court or tribunal
seised of the matter to consider, in accordance with national law, the court proceedings

abusive and to impose remedies in accordance with Chapter IV.

Article 7 — Soutien au défendeur dans les procédures abusives

Les autorités francaises soutiennent les précisions apportées au considérant 25a), qui opérent
un renvoi au droit national s’agissant de la détermination des formes que ce soutien peut
prendre ainsi que des conditions de recevabilité imposées aux ONG (« To provide a more
effective level of protection, non-governmental organisations should be empowered to support the
defendant in court proceedings brought in relation to public participation, when their activity is
considered relevant to the case by the court or tribunal seised for the matter. This support could take
form of providing information relevant to the case, intervening in favour of the defendant in the
court proceedings or other form as provided for in the national law. The conditions under which
non-governmental organisations could support the defendant and the procedural requirements for
such support, such as time limits where appropriate, should be governed by national law.”)

Elles proposent une minime reformulation de I’expression « juridiction saisie d’une procédure
Judiciaire altérant le débat public » en « juridiction saisie d’une procédure judiciaire engagée
contre des personnes physiques ou morales en raison de leur participation au débat public »,

puisqu’il ne peut y avoir, en cours d’instance, que des indices de ce que la procédure engagée
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puisse, in fine, étre qualifiée d’abusive (compte tenu de ses finalités et de son caractere infondé, cf.

article 3.3).

Proposition rédactionnelle des autorités francaises :

Article 7
Support to the defendant in court proceedings

Member States shall take the necessary measures to ensure that a court or tribunal seised of court
proceedings brought against natural or legal persons on account of their engagement in public
participation may accept that non-governmental organisations support of the defendant in those

proceedings.

Article 8 - Garantie
Les autorités francaises estiment que cette mesure, surtout si elle se traduit par une provision
allouée au défendeur, est tout a fait pertinente®. Elles suggérent, pour les raisons indiquées a

I’article 7, une modification rédactionnelle.

Proposition rédactionnelle des autorités francaises :

Member states shall ensure that in court proceedings brought against natural or legal persons on
account of their engagement in public participation, the court or tribunal seised may require,
without prejudice to the right to access to justice, that the claimant provides security for procedural
costs, or for procedural costs and damages, if it considers such security appropriate in view of

presence of elements indicating abusive court proceeding

3 En surtransposition de la directive 2019/1937 lanceurs d’alerte, la loi n° 2022-401 du 21 mars 2022 visant & améliorer la protection des
lanceurs d’alerte a introduit, a I'article 10-1 1ll.-B.- de la loi n° 2016-1691 du 9 décembre 2016 dite Sapin Il, le mécanisme de protection
suivant :

« Au cours d'une instance civile ou pénale, lorsque le défendeur ou le prévenu présente des éléments de fait qui permettent de
supposer qu'il a signalé ou divulgué publiquement des informations dans les conditions prévues aux articles 6 et 8 et que la procédure
engagée contre lui vise a entraver son signalement ou sa divulgation publique, il peut demander au juge de lui allouer, a la charge du
demandeur ou de la partie civile, une provision pour frais de l'instance en fonction de la situation économique respective des parties et
du codt prévisible de la procédure ou, lorsque sa situation financiére s'est gravement dégradée en raison du signalement ou de la
divulgation publique, une provision visant a couvrir ses subsides. Le juge forme sa conviction aprés avoir ordonné, en cas de besoin,
toutes les mesures d'instruction qu'il estime utiles. Il statue a bref délai.

Le juge peut décider, a tout moment de la procédure, que cette provision est définitivement acquise ».

Ces dispositions ont fait 'objet d’un trés large consensus parlementaire et des parties prenantes. Elles garantissent un soutien matériel
important au lanceur d’alerte faisant I'objet de représailles sous la forme d’une procédure-baillon, par la prise en charge, en cours
d’instance, des frais relatifs a celle-ci par I'autre partie.
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CHAPITRE 111 - Rejet rapide des procédures judiciaires manifestement infondées

Article 9 - Rejet rapide

Les autorités francaises soutiennent le principe de ce mécanisme tout a fait novateur. Elles
s’interrogent cependant sur les procédures concernées ici, qui ne correspondent pas a celles définies
a l’article 3.3, puisque le caractére abusif n’est pas requis, seulement les caractéres (i)
manifestement infond¢ et (ii) altérant le débat public. Elles estiment que ’ajout du terme

« abusive » pourrait clarifier le champ de cet article.

Certes, la reconnaissance d’une procédure abusive n’exige pas que celle-ci soit nécessairement
totalement infondée, comme expliqué au considérant 20 a). Mais, inversement, une demande
manifestement totalement infondée formée contre un acte de participation au débat public,
telle qu’entendue au considérant 13 a (« A manifestly unfounded claim may be understood as a
claim which is so obviously unfounded that there is no scope for any reasonable doubt. This needs
to be assessed on a case-by-case basis in relation to each specific claim. »), est nécessairement
abusive. Le caractére manifestement infondé d’une demande constitue en soi un abus d’ester

en justice. A défaut, la France souhaiterait des précisions sur les cas de demandes qui, pour

étre manifestement infondées et pour étre dirigées contre des actes de participation au débat

public, ne seraient pour autant pas abusives.

La Présidence a exposé souhaiter conserver deux concepts différents : la demande
manifestement infondée et 1a procédure abusive. Les autorités francaises souhaitent le
maintien de la distinction de ces deux concepts tout en les clarifiant :

- la demande manifestement infondée et abusive contre un acte de participation au débat
public ouvre la possibilité au défendeur de mettre un terme au litige au moyen d’une demande
traitée rapidement : c’est parce qu’une demande formée contre un acte de participation au
débat public est manifestement totalement infondée, et donc nécessairement abusive, qu’il
peut étre mis fin au litige plus rapidement, eu égard a I’objectif de la directive ;

- la procédure abusive, qui peut concerner des demandes partiellement infondées, et ouvre

droit a d’autres remédes que la demande de rejet traitée rapidement.

La réalisation de cette clarification conceptuelle est majeure pour les autorités francaises.

Par ailleurs, le projet de directive réserve, en 1’état de sa rédaction, 1’application du chapitre IV
(frais de procédure, dommages intéréts, pénalités) aux procédures abusives. La quatriéme phrase du
considérant 24 expose que ces dispositions ne sont applicables que si le tribunal a reconnu que la
demande principale est abusive (« Consequently, provided the court concludes that main court
proceedings were abusive, it may still award costs to the defendant and/or impose penalties and the
defendant may still claim and obtain compensation of damages. Despite a subsequent amendment
made by the claimant, the court should retain the possibility to decide on the counterclaim for

compensation of damages made by the defendant and if appropriate, award compensation for
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harm. »). Le considérant 25 expose deux stades de protection : un premier stade permettant un rejet
anticipé en cas de demande manifestement infondée et, faute de rejet anticipé de la demande
alléguée comme étant manifestement infondée, une possibilité de bénéficier des remédes prévus au
chapitre IV («If a claim is not dismissed early but at a later stage or if it is withdrawn or amended,
this Directive provides for other remedies available against abusive court proceedings such as
award of costs, compensation of damages and penalties, provided that the court establishes that the
proceedings had as main purpose to prevent, restrict or penalize public participation and pursued
unfounded claims. »).

La Commission a exposé que si la procédure était a la fois manifestement infondée et abusive, les
garanties offertes par le chapitre IV pourraient en tout état de cause étre apportées au défendeur.
Pour autant, les autorités francaises estiment que le défaut de clarification entre ’articulation
de ces notions conduit, en I’état du projet de directive, a priver le défendeur dont la demande
de rejet anticipé d’une demande manifestement infondée est accordée (demande qui n’a pas a
étre qualifiée d’abusive en I’état du texte), des garanties procédurales dont un défendeur
bénéficie lorsque la procédure est, a un stade ultérieur, qualifiée d’abusive (y compris en cas
d’abus partiel).

Les autorités frangaises relévent cette incohérence ainsi que 1’atteinte a 1’égalité des armes que
celle-ci emporte. Elles proposent de :
- préciser, a larticle 9, que le rejet anticipé concerne une demande manifestement infondée et
abusive,
- préciser, au considérant 13 a), que le rejet anticipé intervient dans le cadre d’une SLAPP,
- modifier le considérant 25 pour supprimer 1’exclusion d’une demande de rejet anticipé
acceptée du champ d’application du chapitre IV.

Les autorités frangaises relévent toutefois que 1’ensemble des remédes prévus au chapitre IV, en
I’état du projet de compromis, sont déja connus du droit interne. Le texte, tel qu’il est rédigé, ne
priverait ainsi pas les juridictions frangaises d’appliquer, dans I’hypothése d’une reconnaissance
d’une demande manifestement infondée, les régles de droit commun permettant la condamnation du
demandeur aux dépens, a une somme au titre de I’article 700 du code de procédure civile, a une
amende civile et, en cas de demande du défendeur, a des dommages intéréts. Il ne s’agit donc pas
d’une ligne rouge pour les autorités frangaises des lors que le droit national pourrait pallier

I’incomplétude de la directive sur ce point.

S’agissant de I’exigence d’un examen approfondi, que certains Etats membres souhaitent voir
réduite a un examen approprié, la Commission a exposé que cette précision avait été apportée
compte tenu du fait que la décision est rendue au fond tout en affirmant ne pas étre opposée a sa
suppression dés lors qu’un examen approfondi ne s’ imposerait pas dans tous les cas. Les autorités

francaises ne sont pas opposées a cette modification, dés lors que les tribunaux devront
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uniquement apprécier si la demande est manifestement infondée et qu’il est évident qu’ils

devront rendre une décision motivée a ’aune de ce critére de rejet.

S’agissant de la proposition des Pays-Bas tendant a permettre qu’une décision de rejet soit
rendue a tout stade de la procédure et non seulement au stade le plus précoce, les autorités
francaises considérent qu’une telle proposition offre un champ d’application plus large a cette
demande en ne I’insérant pas dans des délais contraints. Elle permet de distinguer le moment
de la présentation de cette demande (article 9) de son traitement rapide par la juridiction
(article 11). Les autorités francaises sont donc favorables a cette modification tout comme a la

suppression du second paragraphe de ’article 9.

Sans remettre en cause 1I’opportunité du mécanisme, les autorités frangaises constatent qu’il a
surtout une portée dissuasive, et qu’il comporte les risques (i) d’une complexification artificielle de
leurs demandes par les requérants, afin d’écarter tout risque de les voir rejetées sur ce fondement,
(ii) d’un allongement général de la procédure, pénalisant et démoralisant le défendeur dont la

demande de rejet anticipée a été écartée.




Proposition rédactionnelle des autorités francaises :

Considérant (25)H a-claim-isnot dismissed-early but-atalater stage-or Even if # the main

claim is withdrawn or amended, this Directive provides for ether remedies available against

abusive court proceedings such as award of costs, compensation of damages and penalties,

provided that the court establishes that the proceedings had as main purpose to prevent, restrict

or penalize public participation and pursued unfounded claims.

S’agissant par ailleurs du considérant 26a, les autorités francaises considérent que la dernicre
phrase du considérant laisse entendre que la décision de rejet anticipé doit étre rendue dans une
procédure distincte de la procédure au principal. Dés lors que la Présidence et la Commission ont
exposé que 1’objectif n’avait jamais été d’imposer aux Etats membres I’ouverture de deux
procédures distinctes, les autorités frangaises proposent une modification rédactionnelle visant a

clarifier la marge de manceuvre laissée aux Etats membres pour la transposition de la directive

Proposition rédactionnelle des autorités francaises :

Considérant 26a : «The decision that grants early dismissal should have the effect of res judicata.
This implies that if the plaintiff initiates a proceeding involving the same cause of action and
between the same parties, the court should be able to dismiss the application as inadmissible [in
accordance with the res judicata principle]. Member States should adopt new rules or apply

existing rules under national law so that the court can decide in-the-same-or-in-a-separate

proceeding to dismiss manifestly unfounded cases as soon as it has received the necessary

information in order to justify the decision. The-decision-thatrejects-early dismissal should be

neced one no ORn e—contin 0N
6 a6 R g6 6 Hate

Suppression de I’ article 10 (Suspension de la procédure au principal)

Les autorités francaises soutiennent le texte révisé proposant la suppression de I’article 10, eu
égard au large consensus que la directive n’impose pas aux Etats membres de traiter la demande de
rejet rapide dans le cadre d’une procédure séparée. Les deux procédures porteront sur le méme objet
— les prétentions du demandeur — de sorte que ’office du juge ne pourrait s’accommoder d’une
suspension de la procédure principale.

Article 11 - Procédure accélérée

Les autorités francaises soutiennent ces dispositions et la modification rédactionnelle apportée

([.-.]« manner in accordance with national law »).
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Article 12 - Charge de 1a preuve

Les autorités frangaises soutiennent les modifications opérées, qui ceuvrent en faveur de 1’équilibre
recherché entre les droits des parties.

La Présidence a indiqué que le titre de cet article serait modifié afin de tenir compte des
amendements apportés. Les autorités francaises abondent dans ce sens deés lors que le texte ne
propose plus, en I’état, un renversement de la charge de la preuve. Elles proposent de
remplacer « charge de la preuve » par « administration de la preuve ». Compte tenu de ces
clarifications, les autorités francaises n’estiment pas utile de maintenir la seconde phrase du
considérant (30), qui mentionne que le demandeur (a ’action) supporte la charge de la
preuve.

Enfin, la proposition des autorités francaises visant a clarifier et renforcer I’article 5.2. tend a
accroitre 1’équilibre des droits des parties en imposant au défendeur qui réalise une demande de
rejet rapide de présenter les éléments lui permettant de soutenir que cette demande manifestement
infondée a été introduite pour empécher, restreindre ou pénaliser un acte précis de participation au
public qu’il a réalisé ou soutenu. Le considérant nécessite une adaptation textuelle a cet égard,

proposée ci-dessous.

Proposition rédactionnelle des autorités francaises :

Article 12
Burden-of proof Administration of evidence

Proposition rédactionnelle des autorités francaises :

Considérant (30) : If a defendant has applied for early dismissal, it should be for the claimant to
substantiate that the claim is not manifestly unfounded. Fhis-does-notrepresentalimitation-of
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Article 13 - Appel

Les autorités frangaises soutiennent 1’ouverture d’un appel a I’encontre de la décision accordant un
rejet rapide. Cette décision met un terme au litige, cause grief au demandeur et doit donc pouvoir
étre contestée.

S’agissant de la question de 1’ouverture d’un appel a I’encontre des décisions rejetant une demande
de rejet rapide, la Commission a exposé qu’une telle ouverture est nécessaire afin d’éviter la
poursuite de procédures nonobstant leur caractére infondé.

Si les autorités francaises entendent 1’objectif ainsi poursuivi, elles constatent que 1’argument fondé
sur le délai de traitement de ’affaire peut étre renversé. D une part, I’ouverture d’un recours
immédiat a ’encontre d’une telle décision impliquerait de suspendre 1’instance (sur la demande
initiale) jusqu’au prononcé d’une décision définitive, ce qui pourrait rallonger considérablement les
délais de traitement de I’affaire et démoraliser davantage le défendeur en cas de confirmation du
premier jugement par la cour d’appel. D’autre part, elle peut favoriser des stratégies dilatoires.
Surtout, sur le plan juridique, I’absence de recours immédiat a 1’encontre des décisions rejetant une
demande de rejet rapide ne cause pas de grief au défendeur sur le plan de ses droits. Cette décision
ne tranche pas une partie du litige. Les autorités francaises sont favorables a ce que la décision
rejetant une demande de rejet rapide ne puisse faire 1’objet d’un recours indépendamment du

jugement sur le fond.

Proposition rédactionnelle des autorités francaises :

Article 9
Appeal

Member States shall ensure that a decision refusing-er granting early dismissal pursuant to article 9

is subject to an appeal.

Member States shall ensure that a decision refusing early dismissal pursuant to article 9

cannot be appealed independently of the judgment on the merits.
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Proposition rédactionnelle des autorités francaises :

CHAPITRE 1V - Recours contre les procédures judiciaires abusives

Article 14 - Adjudication des dépens
Les autorités frangaises proposent la suppression du qualificatif « excessive » a cet article ainsi
qu’au considérant 31. Il apparait redondant avec les notions de « unreasonable » et
« disproportionate ». Il est surtout susceptible de causer des tensions avec les auxiliaires de justice.
Si la proposition de la Présidence de mentionner « @ moins que ces frais ne soient déraisonnables
ou disproportionnés » va dans le bon sens, il serait par ailleurs opportun de préciser que ce caractére
déraisonnable ou disproportionné s’apprécie compte tenu des diligences effectuées au cours de la

procédure et de la complexité de 1’affaire.

Proposition rédactionnelle des autorités francaises :

Article 14 Award of costs

“Member States shall take the necessary measures to ensure that a claimant who has brought
abusive court proceedings against public participation can be ordered to bear all the costs of the
proceedings, including the full costs of legal representation incurred by the defendant, unless such

costs are exeessive; unreasonable or disproportionate taking into account the diligence carried

out during the proceedings and the complexity of the case.”

Considérant 31 : “Costs should include all costs of the proceedings, including the full costs of
legal representation incurred by the defendant unless such costs are exeessive; unreasonable or
disproportionate. Costs of legal representation exceeding amounts laid down in statutory fee tables
should not be considered as exeessive; unreasonable or disproportionate per se. The court should

render the decisions on costs in accordance with national procedural rules.
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Article 15 - Réparation des dommages

Les autorités frangaises rappellent que, en 1’état, cet article n’implique pas de modifier les régles
nationales francaises en maticre de responsabilité civile, qui garantissent une réparation intégrale du
préjudice résultant d’un abus du droit d’agir en justice.

Pour autant, elles expriment une réserve quant a la compétence de I’UE a 1égiférer sur cette matiére.
Larticle 81(2)(f) TFUE, qui est la base juridique de cette proposition de directive prévoit en effet
que le Parlement et le Conseil adoptent des mesures visant a assurer « [ ‘élimination des obstacles au
bon déroulement des procédures civiles, au besoin en favorisant la compatibilité des régles de
procédure civile applicables dans les Etats membres ». Or, I’article 15 n’est pas une régle de
procédure civile mais une régle substantielle. Par conséquent, les autorités frangaises souhaiteraient
que cette disposition soit supprimée.

Si une telle suppression n’était pas envisageable, elles relévent que le verbe « s’efforcer de » est
équivoque. S’il ne parait pas au premier abord normatif, il tend toutefois au développement d’un
contrdle des Etats membres sur 1’effectivité de leurs efforts. Par conséquent, les autorités frangaises
souhaitent que les termes « doivent s’efforcer de garantir » soient remplacés par les termes

« peuvent décider de garantir ».

Proposition rédactionnelle des autorités francaises :

Article 15 Compensation of damages

“Member States may decide shall-endeaveourtake-the necessary-measures to ensure that a natural or

legal person who has suffered harm as a result of an abusive court proceedings against public

participation is able to claim and to obtain full compensation for that harm.”

Article 16 - Sanctions

Les autorités francaises accueillent positivement ces dispositions punitives et dissuasives. Le
droit civil frangais sanctionne déja celui qui agit en justice de manicre dilatoire ou abusive — en
réaction ou non a un acte de participation au débat public — a une amende civile d’un maximum de
10 000 euros. Cette amende peut étre prononcée d’office par le juge, sans préjudice des dommages
et intéréts pouvant étre accordés a la partie victime de cet abus*. Par ailleurs, article 7.2 de la

directive 2016/943 dite secret des affaires, mentionné dans le non papier, a été transposé en droit

4 Article 32-1 du code de procédure civile : « Celui qui agit en justice de maniére dilatoire ou abusive peut étre condamné a une amende

civile d'un maximum de 10 000 euros, sans préjudice des dommages-intéréts qui seraient réclames ».
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national par la création d’une sanction financicre spécifique. Ainsi, une action abusive en
prévention, en cessation ou en réparation d’une atteinte au secret des affaires expose son auteur a
une amende civile, dont le montant peut étre fixé jusqu’a hauteur de 20 % du montant de la

demande de dommages et intéréts ou, en I’absence de demande de dommages et intéréts, jusqu’a
60 000 €°.

5 Article L. 152-8 du code de commerce : « Toute personne physique ou morale qui agit de maniére dilatoire ou abusive sur le
fondement du présent chapitre peut étre condamnée au paiement d'une amende civile dont le montant ne peut étre supérieur a
20 % du montant de la demande de dommages et intéréts. En I'absence de demande de dommages et intéréts, le montant de
I'amende civile ne peut excéder 60 000 €. L'amende civile peut étre prononcée sans préjudice de l'octroi de dommages et
intéréts a la partie victime de la procédure dilatoire ou abusive ».
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GERMANY

Vorschlag einer Richtlinie zum Schutz von Journalisten und Menschenrechtsverteidigern, die
sich 6ffentlich beteiligen, vor offenkundig unbegriindeten oder missbriuchlichen
Gerichtsverfahren

(»Strategische Klagen gegen offentliche Beteiligung“- SLAPP)

Stellungnahme Deutschlands zum iiberarbeiteten Kompromissentwurf der Prisidentschaft zu

Kapitel I bis IV _und den entsprechenden Erwigungsgriinden vom 15. November 2022

(14669/22)

Mit Dank an die Prisidentschaft fiir die erneute Uberarbeitung des Kompromissentwurfs iibermittelt
Deutschland, unter Verweis auf die bereits abgegebenen Stellungnahmen, die folgenden

Anmerkungen und Formulierungsvoschlige.

Dabei mochten wir jedoch darauf hinweisen, dass dies keine abschlieende Stellungnahme zu den
Kapiteln I bis IV ist, sondern sich unsere Anmerkungen lediglich an den Themenkreisen orientiert,
die Gegenstand der miindlichen Beratungen in der Ratsarbeitsgruppe am 22. November 2022

waren.

Die Textvorschldge werden weiter gepriift.

Im Einzelnen:

e Wir bitten, die neue Formulierung des Erwédgungsgrundes 23 erneut zu iiberdenken. Aus unserer
Sicht beriicksichtigt die Formulierung ,,... maintain the balance between the freedom of
expression and the effective access to justice” nicht hinreichend, dass Artikel 47 GrCh den
Zugang zum Gericht eréffnet, damit dort geklédrt werden kann, wie weit im konkreten Fall der
Schutz der Meinungsfreiheit reicht. Wiirde die Meinungsfreiheit schon den Zugang zum Gericht
einschrinken, wiirde die streitige Frage ihrer Reichweite ja gerade gerichtlicher Priifung
entzogen. Die — vom Gericht — zu bewiltigende Spannungslage wird nach unserer Auffassung
besser getroffen, wenn — grundsétzlich wie bisher — auf ,the interest of speedy dismissal of

manifestly unfounded claims* abgestellt wiirde.
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Wir schlagen daher folgende Formulierung vor: ,,Such procedural safeguards should be
carefully applied in line with the right to an effective remedy and to a fair trial, as set out in
Article 47 of the Charter, leaving the court sufficient discretion in individual cases to thoroughly
review the matter at hand and allowing speedy dismissal of manifestly unfounded claims

without restriction of the effective access to justice “

e Wir bedanken uns fiir die erneute Uberarbeitung der Erwigungsgriinde 14 und 15 sowie des
Artikels 2. Diese geht in die richtige Richtung, erfiillt unsere Forderung nach einem Ausschluss
des Adhédsionsverfahrens aus dem Anwendungsbereich der Richtlinie aber leider noch immer

nicht vollstindig.

Wir sehen hier, ebenso wie Osterreich, eine ausdriickliche Ausnahme sowohl in den

Erwégungsgriinden als auch in Art. 2 als absolut notwendig an.

e Die Ergidnzungen in Erwigungsgrund 24 gehen in die richtige Richtung, stehen allerdings jetzt,
aus unserer Sicht, nicht mehr mit dem Regelungstext in Artikel 6 in Einklang. Sowohl Artikel 6

als auch Erwdgungsgrund 24 miissen weiter gepriift werden.

Wenn jetzt im Erwdgungsgrund darauf abgestellt wird, dass der Beklagte seinen Schadensersatz
im Wege einer Widerklage gelten macht, dann bedarf es einer solchen Klarstellung auch im
Regelungstext. Dabei werden jedoch die nationalen Regelungen zur Zuldssigkeit einer
Widerklage zu beachten sein. Nach dt. Zivilprozessrecht kann eine Widerklage bspw. nicht

mehr erhoben werden, wenn der Kldger seinen Antrag bereits wirksam zuriickgenommen hat.

e Wir begriiBen die Uberarbeitung des Kapitels III.

Die Textvorschldge weisen jetzt in die richtige Richtung. Insbesondere begriilen wir, dass
nunmehr klarer formuliert ist, dass das Gericht eine vollumfingliche Priifung des Sach- und
Streitstandes vorzunehmen hat, bevor eine Abweisung als offenkundig unbegriindet erfolgen
kann.

Bzgl. Artikel 9 sind wir jedoch nicht sicher, ob die Uberschrift und Absatz 2 nach der
Neuformulierung des Absatzes 1 noch passend sind.

Vielleicht wire es sinnvoller, ein Verfahren, bei dem ein SLAPP-Vorwurf im Raum steht, als

beschleunigtes und bevorzugtes Hauptsacheverfahren auszugestalten. Dann kdnnten sowohl

Artikel 10 als auch Artikel 11 entfallen.

29



Abgesehen von diesem Vorschlag, begriiBen wir die Streichung des Artikels 10 und die
Ergénzung in Artikel 11.

Im Hinblick auf den neuen Erwdgungsgrund 26a sehen wir allerdings noch Priifungsbedarf. Es
sollte klargestellt werden, dass die Entscheidung iiber eine beschleunigte Abweisung im
Hauptsacheverfahren getroffen wird und kein gesondertes Verfahren oder Zwischenverfahren
gefiihrt wird. Dariiber hinaus sollte klargestellt werden, dass die Entscheidung des Gerichts,
eine Klage nicht als offenkundig unbegriindet abzuweisen, nur mit der Hauptsacheentscheidung
angegriffen werden kann. Ansonsten wiirde ein Zwischenverfahren eingefiihrt, das das

Gerichtsverfahren insgesamt erheblich verzégern und auch verteuern wiirde.

Insoweit sind, aus unserer Sicht, auch Artikel 13 und Erwdgungsgrund 30a zu iiberdenken und

zu iiberarbeiten.

Zu Artikel 12 mochten wir Folgendes anmerken: Es erscheint zwar sachgerecht, den Klager
dazu zu verpflichten, seinen Vortrag auf einen SLAPP-Einwand hin weiter zu substantiieren,
um dem Gericht eine Entscheidung iiber eine offenkundige Unbegriindetheit zu erleichtern,
allerdings sollte diese Verpflichtung nicht als ,,Beweislastregel bezeichnet werden. Der Kldger
hat in jedem Fall ein Recht darauf, dass das von ihm angerufene Gericht eine vollsténdige
Priifung in tatsdchlicher und rechtlicher Hinsicht vornimmt und nicht aus Griinden der

Beschleunigung aufgrund einer ,,Beweislastregel* entscheidet.

Wir mochten daher auch anregen, in Erwégungsgrund 30 den Satz 2 zu streichen.

Den Formulierungsvorschlag fiir Artikel 14 kénnen wir mittragen. Und auch den entsprechend

angepassten Erwdgungsgrund 31 kdnnen wir unterstiitzen.

Zu Artikel 15 miissen wir unsere erheblichen Bedenken aufrechterhalten. Wir schlagen auch

weiterhin eine Streichung der Regelung zum Schadensersatz vor.

Zum einen ist uns nicht klar, was unter der Formulierung ,,Member States shall endeavour zu
verstehen ist und zum anderen sind unsere Bedenken im Hinblick auf Fragen der internationalen
Zustandigkeit des Gerichts und des anwendbaren Rechts nicht ausgerdumt. Wir verweisen
insoweit auf unsere schriftlichen Anmerkungen zum Non-Paper der CZE-Prds zu den Kapiteln

III und IV.
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e Wir bedauern, dass der im Non-Paper gemachte Formulierungsvorschlag fiir Artikel 16 keinen
Eingang in den Kompromissentwurf gefunden hat. Wir werben dafiir, den Mitgliedsstaaten

einen groferen Gestaltungsspielraum einzurdumen.
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COURTESY TRANSLATION

Proposal for a Directive on protecting persons who engage in public participation from
manifestly unfounded or abusive court proceedings

(“Strategic lawsuits against public participation” — SLAPP)

German position statement on the revised Presidency draft compromise on Chapters I to IV

and the corresponding recitals of 15 November 2022 (14669/22)

Germany would like to thank the Presidency for the further revision of the draft compromise and,

referring to previous statements, submits the following comments and drafting proposals.

We would like to point out, however, that these comments and proposals are not to be understood as
a final position statement on Chapters I to IV. Instead, they relate only to the topics that were

deliberated orally during the Council Working Group meeting on 22 November 2022.

The text proposals are still being examined.

Our position is as follows:

e We kindly request that the wording of recital 23 be reconsidered. In our view, the wording “...
maintain the balance between the freedom of expression and the effective access to justice” does
not sufficiently take account of the fact that Article 47 of the Charter ensures access to the
courts, so that the courts can clarify the extent to which freedom of expression is protected in
specific cases. If freedom of expression were to restrict access to the courts, the contentious
issue of its scope would itself be excluded from judicial review. We think that the matter to be
resolved — by the courts — would best be defined by a wording that balances access to justice
with “the interest of speedy dismissal of manifestly unfounded claims”, as was the case in the
previous version of this recital.

We therefore propose the following wording: “Such procedural safeguards should be carefully
applied in line with the right to an effective remedy and to a fair trial, as set out in Article 47 of
the Charter, leaving the court sufficient discretion in individual cases to thoroughly review the
matter at hand and allowing speedy dismissal of manifestly unfounded claims without

restriction of the effective access to justice”.
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e We are also grateful for the further revision of recitals 14 and 15 as well as Article 2. This has
certainly been a step in the right direction. Unfortunately, however, it still does not fully meet
our request for the adhesion procedure to be excluded from the scope of the Directive.

Like Austria, we consider it absolutely necessary to expressly lay down such an exclusion both

in the recitals and in Article 2.

e The additions in recital 24 are a step in the right direction. However, in our view, the new
version of the recital is no longer compatible with the wording of Article 6. Both Article 6 and
recital 24 require further consideration.

If the recital now refers to the defendant demanding compensation by way of a counterclaim,
this needs to reflected in the regulatory text as well. The wording will also need to take national
rules on the admissibility of a counterclaim into account. German civil procedural law provides,
for example, that a counterclaim can no longer be made if the claim has been effectively

withdrawn by the claimant.

e We welcome the revision of Chapter III.

The text proposals now point in the right direction. In particular, we very much welcome the
fact that the provision requiring the court to conduct a full examination of the facts and the state
of the dispute before dismissing a claim as manifestly unfounded has now been worded more

clearly.

Regarding Article 9, however, we are not sure whether the wording of the title and of paragraph

2 is still appropriate in view of the new wording of paragraph 1.

It might make more sense for the courts to handle cases in which a SLAPP issue may arise by
way of accelerated and prioritised main proceedings. Both Article 10 and Article 11 could then

be dispensed with.
Aside from this proposal, we welcome the deletion of Article 10 and the addition in Article 11.

In our view, the new recital 26a requires further examination. It should be made clear that the
decision on early dismissal has to be taken in the main proceedings, and that it does not involve
separate or intermediate proceedings. In addition, it should be clarified that a decision by the
court not to dismiss a claim as manifestly unfounded may only be challenged together with the
decision in the main proceedings. To provide otherwise would introduce intermediate
proceedings, which would not only significantly delay the conclusion of the court proceedings

but also make them more expensive.
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In our view, Article 13 and recital 30a must also be reconsidered and revised in this respect.

As regards Article 12, we would like to comment as follows: It does seem appropriate to oblige
the claimant to further substantiate his or her claim in case of a SLAPP objection, in order to
make it easier for the court to take a decision on whether the claim is manifestly unfounded.
However, this obligation should not be referred to as a “burden of proof rule”. In any case,
claimants are always entitled to a full assessment of fact and law by the court addressed; a court
decision based on the burden of proof rule with a view to accelerating proceedings would not be

acceptable.

We would therefore suggest deleting the second sentence of recital 30.

We can endorse the proposed wording for Article 14. We can also support recital 31 as

correspondingly amended.

We have to maintain our considerable concerns regarding Article 15. We still suggest deleting

this provision on compensation.

On the one hand, we are not sure what the wording “Member States shall endeavour” is
supposed to mean, and, on the other, our concerns regarding questions of international
jurisdiction of the courts and questions of applicable law remain unresolved. In this respect,

please refer to our written remarks on the Czech Presidency’s non-paper on Chapters I1I and IV.

We regret that the proposal put forward in the non-paper regarding the wording of Article 16
has not been included in the draft compromise. We advocate granting Member States a wider

margin of discretion.
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POLAND

Comments by Republic of Poland in relations to the first four chapters of the proposal for
Directive on protecting persons who engage in public participation from manifestly
unfounded or abusive court proceedings (“Strategic lawsuits against public participation™)

Related documents:
- Presidency non-paper on Chapters 11l and IV nr 14179/22
- Presidency draft compromise text on Chapters I to IV nr 14669/22

Chapters I and II

* Many thanks for Presidency for taking into account our comments and for including in Recital 4a
that dissemination of fake news or disinformation should not be protected under this Directive. We
also thank you for adding to Recital 5 the reservation that the protection of journalists by this
Directive is granted on the condition that they should act in good faith, in order to provide accurate
and reliable information, in accordance with the ethics of journalism. We are also grateful for the

deletion of the word gender in recital 19a.

= Despite the amendment of recital 24, which goes in the right direction, we are not convinced that
this amendment is sufficient with regard to our concerns about the possible violation of the rules of
presentation and disposition of parties in civil proceedings. In particular, we cannot agree with a
provision that allows for a decision on damages even after the withdrawal of a claim, while the text
of Article 6 still refers to the remedies provided for in Chapter IV, which also includes Article 15 -

damages.

= Article 4 - we reiterate our position in favour of option 1 or alternatively option 3 as a
compromise. We still do not accept options 2 and 4 and do not agree with leaving paragraph 2 in the

original Commission version.

Chapters I1I and IV
= We support the deletion of Art. 10 (and consequently of Recitals 27, 28).

A doubt has arisen under Article 10, as to whether the motion for early dismissal institutes a

proceeding different than the main proceeding.

= Article 11 - while we agree that an application for early dismissal should be heard as quickly as
possible, we are concerned that the rewording of Article 11 still gives the false impression that the

request for early dismissal should be addressed in a separate procedure.
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We therefore propose the following editorial change:

Member States shall ensure that an application for early dismissal is treated—in—an—aeceterated
procedure adjudicated in accordance with national law without undue delay, taking into account
the circumstances of the case and the right to an effective remedy and the right to a fair trial.

= Article 12 - we think that proposed change is moving in the right direction, but still questionable.
As we pointed out in our written comments, in the current wording we would have difficulties to
apply this provision in practice in accordance with our national law. We therefore continue to
favour a solution that gives more freedom to national courts, i.e. that the national court can decide
whether there is a need for the claimant to further substantiate the claim and, if so, call on the

claimant to submit a response to the application for early dismissal.

= Art. 13 - we support the Member States who have made a proposal to delete the word refusing
from Article 13.

= Article 14 - award of costs

We prefer changing the wording "full costs of legal representation" to "reasonable and necessary
costs of legal representation" and removing "unless such costs are excessive". Additionally, to
dispel doubts that a defendant cannot apply for costs before the end of the proceedings, add this
change in - replace the words "a claimant who has brought abusive court proceedings" with "a

claimant whose action against public participation was found abusive by the court".

What is considered as procedural costs in a particular Member State is regulated in national law.
We do not harmonize procedural costs at the EU level. We agree with EE concerns that the word
“all” may cause confusion and may lead to a situation where ECJ could interpret a Member State's

national regulation on procedural costs.
To sum up, we would draft the article as such:

“"Member States shall take the necessary measures to ensure that a claimant who-has-brovsht
abusive-conrtproceedings whose action against public participation was found abusive by the
court can be ordered to bear ell the costs of the proceedings, including thefit-costs-oflegat
representation reasonable and necessary costs of legal representation incurred by the defendant,

= We support NL text proposal of art. 15:

Member States shall take-the-neeessary-measures—to ensure that a natural or legal person who has

suffered harm as a result of an abusive court proceedings against public participation is able to
claim and to obtain full compensation for that harm, in accordance with national law.

We believe that national systems of every Member States already have rules on liability for
damages.
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PORTUGAL

Following the request of the Presidency to send written contributions to the present draft
compromise text, please find enclosed the Portuguese comments and suggestions. We would like to

thank the Presidency for its willingness to take into account these proposals and comments.

Proposal for a

DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL

on protecting persons who engage in public participation from manifestly unfounded_claims

or abusive court proceedings (“Strategic lawsuits against public participation”)

“4) The purpose of this Directive is_to facilitate the functioning of civil proceedings, in order

ho‘ provide protection to natural and legal persons who engage in public participation on
matters of public interest, in particular journalists and human rights defenders, against court
proceedings, which are initiated against them to deter them from public participation

(commonly referred to as strategic lawsuits against public participation or ‘SLAPPs”).

(15)  The Directive does not apply to claims arising out of liability of the State for actions or
omissions in the exercise of State authority (acta iure imperii) and claims against officials
who act on behalf of the State and liability for acts of public authorities, including liability

of publicly appointed office-holders. This Directive does not apply to criminal matters or

arbitration eitherjgnd does not establish rules concerning the criminal procedure.
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Commented [sda1]: We believe that this contradicts the
objective of the proposal mentioned in the Explanatory
Memorandum (The proposal aims to protect targets of
SLAPPs and prevent the phenomenon from further
expanding in the EU.) as well as the content of article 1.
We suggest the following wording:

The purpose of this Directive is to provide protection to
natural and legal persons who engage in public
participation on matters of public interest, in particular
journalists and human rights defenders, against court
proceedings, which are initiated against them to deter
them from public participation (commonly referred to as
strategic lawsuits against public participation or
‘SLAPPs’) and constitute an obstacle to the proper
functioning of civil proceedings.

Rationale: this addition establishes a link with the legal
basis of the proposal and «refocusy la raison d’étre of the
proposal

Commented [sda2]: We consider that this exclusion
should be mentioned in the articles of the Directive




(23)

(23a)

Defendants should be able to apply for the following procedural safeguards: a request for a
security to cover procedural costs, or procedural costs and damages, a request for an early
dismissal of manifestly unfounded eeurtproceedingsclaims, a request for remedies against
abusive court proceedings (award of costs, compensation of damages-and penalties), or
some or all of them-at-the-same-time. Such procedural safeguards should be carefully
applied in line with the right to an effective remedy and to a fair trial, as set out in
Article 47 of the Charter, leaving the court sufficient discretion in individual cases to
thoroughly review the matter at hand and maintain the balance between the freedom
of expression the-interest-of speedy-dismissal-of- manifestly-unfounded-claims-and ef-the
effective access to justice. The defendant should benefit from the remedy of early

However, even in the cases,

dismissal only when the claim is manifestly unfounded.
where it is not possible to conclude that a claim is manifestly unfounded, the court
could find elements indicating an abuse of procedure. Hn such cases of abusive court
proceedings, the defendant may-could benefit from a security as a precautionary
measure, or other remedies which are to be granted when claims are dismissed at a
later stage, such as award of costs_or; compensation of damages-ex-penalties. In

addition the court could-also impose penalties.

Member States should lay down_or maintain the rules on how the court or tribunal
seised on the matter should deal with applications for procedural safeguards. For
instance, Member States could decide whether the applications for procedural
safeguards are-should be dealt with in the lmain proceedings or separately \or whether
to add further conditions in order for such applications to be admissible. Nevertheless,
such national rules should not make the exercise of these procedural safeguards unduly

difficult.
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Commented [SDA3]: We believe that the text could

benefit from the indication of examples of these
“elements” in order to give some guidance to the court.
Situations refered in recitals 20) and 32) could be
envisaged as examples of “elements”. In this regard, we
take the opportunity to remind our proposal on article 9
and the indications as to the “manifestly unfounded”

therein mentioned (WD 7448/22 ADD 3)

Commented [SDA4]: In our perspective, and having in
mind previous discussions, reference to “main” should be
avoided as it might give the idea that there are 2
proceedings. This comment is also valid for recital 24
(main court proceedings) and recital 26a) (same or in
separate ...)

This calls into question the unity of proceedings, which is
vital for our jurisdiction. Therefore, we suggest:

Member States should lay down_or maintain the
rules on how the court or tribunal seised on the
matter should deal with applications for procedural
safeguards-—Fer-instanee; Member-States-could
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addition of further conditions in order for such
applications to be admissible. Nevertheless, such
national rules should not make the exercise of these
procedural safeguards unduly difficult.




24

In some abusive court proceedings against public participation, claimants deliberately
withdraw or amend claims or pleadings to avoid awarding costs to the successful party. This
legal strategy may deprive the court or tribunal of the power to acknowledge the abusiveness
of the court proceeding, leaving the defendant with no chance to be reimbursed of
procedural costs. Such withdrawals or amendments, if provided for by national law,
should therefore not affect the possibility for the courts seised to impose remedies against

abusive court proceedings. Consequently, provided the court concludes that main court

roceedings were abusive, it may still award costs to the defendant and/or impose

penalties and the defendant may still claim and obtain compensation of damages.

Despite a subsequent amendment made by the claimant, the court should retain the

possibility to decide on the counterclaim for compensation of damages made by the

defendant and if appropriate, award compensation for harm. This is without prejudice

to a possibility to award compensation of damages ex officio, if national law allows it.
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Commented [SDAS5]: Please consider our comment on
recital 23a). As a consequence, we suggest to delete main.




(26)

To provide the defendant with an additional safeguard, there should be a possibility to grant
him or her a security to cover procedural costs and/or damages.;-when-the-eourt-considers-.
However, it is necessary to strike a balance between that measure and the claimant’s
right of access to justice. To that end, such security should be granted only after the
court has examined the claim and has concluded that even ifthough the-elaimit is not
manifestly unfounded, there are elements indicating an abuse of procedure and the prospects
for success #r-the-main-proeeedings-are low. A security does not entail a judgement on the

merits but serves as a precautionary measure ensuring the effects of a final decision finding

an abuse of procedure_and covering the costs and potential damage caused to the

defendant, particularly where any \delav\ would cause irreparable harm. It should be for

Member States to decide whether][, in the absence of specific evidence as to the amount of

the potential damage,] additional guidance is needed for national courts [for

determining the amount of the security] and whether a security should be ordered by the

court on its own motion or upon request by the defendant.

(262) [The decision that grants early dismissal should have the effect of res judicata. This

implies that if the plaintiff initiates a proceeding involving the same cause of action and

between the same parties, the court should be able to dismiss the application as

inadmissible [in accordance with the res judicata principle]. Member States should

adopt new rules or apply existing rules under national law so that the court can decide

in the same or in a separate proceeding to dismiss manifestly unfounded cases as soon

as it has received the necessary information in order to justify the decision. The

decision that rejects early dismissal should be a procedural one, ruling on the

continuation of the court proceediggJ
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Commented [SDA6]: We have strong reservations on «
particularly where any delay would cause irreparable
harmy as it may hinder national procedure law autonomy,
including deadlines for the practise of procedural acts.
This addition clearily goes beyond the content of article 8
In addition, where one concludes that an
interim/precautionary proceedings (where a security is
usual) consubstantiates a SLAPP, will we have 2 securities
for the same purpose (avoid irreparable harm)?! In our
view, this is disproportionate

In short, we think that this sentence should be deleted.

Commented [SDA7]: We do not see the need or the
added value of this addition. This should be left to national
procedural law.

As a result, the sentence ([.in the absence of specific
evidence as to the amount of the potential damage,]
additional guidance is needed for national courts [for
determining the amount of the security] and whether)
should be deleted.

Commented [sda8]: First, we consider that this recital
should only focus on this type of procedural safeguard
without reference to its effects. Second, it is conceptually
difficult to imagine how a positive decision has a res
Judicata effect and a negative decision does not have it.
On the other hand, there seems to be some confusion with
article 13 and the possibility to submit the decision to an
appeal (i.e., how the decision that grants the dismissal has
an res judicata effect and be subject to a review under
article 13?)

Third, we do not see the added value of having the
sentence:

This implies that if the plaintiff initiates a
proceeding involving the same cause of action and
between the same parties, the court should be able to
dismiss the application as inadmissible [in

accordance with the res judicata principle].

as this is a natural and expectable consequence of the res
Judicata effect.

Fourth, and with regard to same/separate, please consider
our comment on recital 23a) regarding same/separate.

Taking into account our observations, we suggest to
redirect the ideia behind the early dismissal in the
following terms:

(26a) An early dismissal of the claim is a key
procedural safeguard to counter the harmful effects of
SLAPP and contributes to redress the imbalance
between parties. Where there are reasons to believe
that claims against public participation are manifestly
unfounded, courts and tribunals may, and after
appropriate examination, dismiss them, at the earliest
possible stage of the procedure, in accordance with
national law.

A decision taken by the court or tribunal granting
dismissal should impede or extinguish the legal effects
of such claims invoked by the claimant against the
defendant, without prejudice of the right of appeal in
accordance with national law.

[ Commented [sda9]: We welcome this deletion




(30a) A decision granting early dismissal should be subject to appeal. IIn order to prevent

abusive court proceedings from continuing when manifestly unfounded claims are

pursued,\ a decision refusing early dismissal should also be subject to appeal.

(31)  Costs should include all costs of the proceedings, including the |full k:osts of legal
representation incurred by the defendant unless such costs are excessive, unreasonable or
disproportionate. Costs of legal representation exceeding amounts laid down in statutory

fee tables should not be considered as excessive, unreasonable or disproportionate per se.

@e court should render the decisions on costs in accordance with national procedural

31a) Compensation of damages should be ancillary to the main objective of this DirectiveL which is

to ensure the elimination of abusive court proceedings that are an obstacle for the proper

functioning of civil proceedings [or which is to ensure the elimination of obstacles to the proper

functioning of civil proceedings by preventing their abuse]. Full compensation of damages

could include both material and immaterial damages, such as physical and psychological harm.
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[Commented [sda10]: We welcome this deletion

Commented [sda11]: In our perspective, this ground it
is not adequated for granting the right to an appeal, but
rather on the right to an effective remedy. Whether a
granting decision or a refusing decision, access to justice
and to remedies are at the basis/core of any appeal. The
text “In order to prevent ....are pursued” is a mere
consequence of an negative decision. Therefore, we
suggest:

(30a) Having regard to the right to an effective remedy,
a decision granting or refusing early dismissal is
subject to an appeal.

Commented [SDA12]: The payment of full costs of
legal representation poses a problem for us as under
national law there is a specific situation where the
payment of costs of legal representation by the losing
party has a maximum ceiling. Thus, we present the
following suggestion:

Costs should include all costs of the proceedings,
including the full costs of legal representation incurred by
the defendant unless such costs are excessive,
unreasonable or disproportionate. This is without
prejudice to national systems where the excess,
reasonability and proportionality are pre-determined

by legal criteria.
Costs of legal representation exceeding amounts laid down

in statutory fee tables should not be considered as
excessive, unreasonable or disproportionate per se. The
court should render the decisions on costs in
accordance with national procedural rules. Full

et i o baih feil
mpensation-of sshould both-material
arretraterkrbdaranes—chaphasdeskand

Please refer also to article 14 for other comments.

Commented [SDA13]: We welcome this addition, but
we are of the opinion that “in accordance with national
rules” is more adequate

Commented [sda14]: We believe that this contradicts
the objective of the proposal mentioned in the Explanatory
Memorandum (The proposal aims to protect targets of
SLAPPs and prevent the phenomenon from further
expanding in the EU.) as well as the content of article 1.
Therefore, we suggest the following wording:

Compensation of damages should be ancillary to the
main objective of this Directive, which is the
protection of SLAPP targets and the further
expansion of SLAPPs. Full compensation of damages
could include both material and immaterial

damages, such as physical and psychological harm.




CHAPTER III

Early dismissal of manifestly unfounded eeurtproceedingsclaims

Article 9

Early dismissal

1. Member States shall empewer-ensure that courts and tribunals may te-adeptan-early

deeiston-to-dismiss, after thorough examination, -infull-erin-part;-ecourtproceedingsclaims
against public participation as manifestly unfounded_at the earliest possible stage, in

accordance with national law, with effect of res iudicata.\ Cc ted [sda15]: We believe that this provision
goes in the right direction specialy with the addition of
. . .. . . . . <, s PRNSET) s .
2. Member States may establish time limits for the exercise of the right to file an application for n—g—:fttli;;'l"l’::’v“ h examination” and “in accordance with
early dismissal. The time limits shall be proportionate and not render such exercise impossible Without prejudice of the previous mentioned, having in
mind the proposal for the recital 26a) and its rationale, we
or excessively difficult would like to present the following wording:

[ Commented [SDA16]: We welcome this deletion

J
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Article 11

Accelerated h)rocedure{

Member States shall ensure that an application for early dismissal is treated in an accelerated

preceduremanner in accordance with national law, taking into account the circumstances of the

case and the right to an effective remedy and the right to a fair trial.

(]

CHAPTER IV

Remedies against abusive court proceedings

Article 14

Award of costs

Member States shall take the necessary measures to ensure that a claimant who has brought abusive

court proceedings against public participation can be ordered to bear all the costs of the

proceedings, Lincluding the full costs of legal representation incurred by the defendant, unless such
costs are excessive, unreasonable or disproportionate.

(]
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Commented [sda17]: We suggest to replace
“accelerated procedure” for “expeditious treatment” or
“expeditious manner” (heading and provision) in order to
set aside any eventual misconception that a new procedure
is needed to grant/have a speedy analysis of the
application

Commented [SDA18]: Please refer to our comments on
recital 31). Having in mind reference therein, we have the
following suggestion:

Member States shall take the necessary measures to
ensure that a claimant who has brought abusive court
proceedings against public participation can be ordered
to bear all the costs of the proceedings, including the
full costs of legal representation incurred by the
defendant, unless such costs are excessive,

unreasonable or disproportionate.

We also would like to draw the attention to the fact that
the award of costs entails an post evaluation as to the
abusive nature of that court proceedings, which seems to
us that is not dully reflected on the text. Indeed, the text
appears to focus rather on the claimant. Thus, we suggest:

Member States shall take the necessary measures to
ensure that a claimant whose action against public
participation was founded abusive whe-has-brought

y! + Rers mst-publ et
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can be ordered to bear all the costs of the proceedings,
including the full-costs of legal representation incurred
by the defendant, unless such costs are excessive,

unreasonable or disproportionate.
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