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CZECH REPUBLIC 

The Czech Republic would like to thank the Swedish Presidency for providing an opportunity to 

send the written comments to the chapters V and VI of the Directive.  

 

Article 17: Grounds for refusal of recognition and enforcement of a third-country judgment 

CZ has doubts regarding the concept of public policy in Article 17. We would prefer a mere 

reference to public policy, as it is the case with other EU legislation.1 The concept of public policy 

is deliberately defined very broadly, without reference to specific issues, leaving discretion to 

national courts to interpret it progressively. We are not aware of any EU law, national law of a 

Member State or international instrument that defines this notion in such a concrete way as it is 

usually determined by the court on a case-by-case basis. 

Besides, a specific concept of public policy may conflict with the relevant CJEU case law. Firstly, 

the CJEU admits the right to determine public policy to the Member States.2 Secondly, the CJEU 

ruled that it has a power to examine within what limits courts in the Member States may invoke 

public policy to refuse to recognise a decision originating from another Member State.3 In this 

respect, the CJEU has ruled that “recourse to the public-policy can be envisaged only where 

recognition or enforcement of the judgment would be at variance to an unacceptable degree with 

the legal order of the State in which enforcement is sought in as much as it infringes a fundamental 

principle.” 4 Therefore, Member States determine their own public policy, but may refuse the 

recognition and enforcement of judgement originated in another Member States only when the 

recognition and enforcement would infringe their fundamental principles. 

In light of the CJEU judgment cited above, given that the Member States may have only one public 

policy5 and the recognition and enforcement of judgements originated in another Member State may 

be refused with regards to the public policy reservation only in cases, when such recognition and 

enforcement would infringe fundamental principles of their legal order, the proposed Article seems 

to imply that the recognition and enforcement of any  judgment issued in proceedings which would 

be regarded as manifestly unfounded or abusive according to the law of the Member State where the 

recognition and enforcement is sought, infringes fundamental principles of that Member State.  

                                                 
1 E.g., Brussels Ia Regulation, Art 49(1)(a) 
2 See ECJ C‑7/98, Krombach, para 22 
3 See ECJ C‑7/98, Krombach, para 23 
4 See ECJ C‑7/98, Krombach, para 37 
5 See e.g., Hoško, Tena. Public Policy as an Exception to Free Movement Within the Internal Market and the European Judicial 
Area: A Comparison, p. 213 

https://hrcak.srce.hr/131644
https://hrcak.srce.hr/131644
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CZ is concerned whether such specific notion of public policy respects the right of the 

Member States to determine their public policy as recognized by the CJEU and whether such 

recognition and enforcement can generally be said to violate the fundamental principles of the 

Member State of recognition and enforcement.  

Some delegations also raised questions concerning a possible violation of the prohibition to review 

foreign judgments on the merits 

Review of a foreign decision on the merits is generally prohibited,6 but the court is still entitled to 

assess the compatibility of the decision with the public policy of the Member State in which the 

recognition and enforcement are sought. It is for the Member States to assess whether such a 

concept of public policy, as set out in the Article, is permissible and whether such a concept 

can still be called public policy, which entitles the Member States to review foreign judgments 

in such a broad manner. 

CZ would like to raise another concern regarding a possible conflict of obligations arising from 

Article 17 and international obligations of the Member States towards third countries. Some 

delegations mentioned that Member States are parties to mutual legal assistance agreements with 

third countries, which according to Art. 351 TFEU are not affected by EU legislation. If a mutual 

legal assistance agreement does not allow to refuse the recognition and enforcement on grounds of 

public policy, the Member State cannot follow obligations under Article 17, otherwise they would 

breach their international obligations. It would be appropriate to confirm that the Directive does 

not affect application of Art. 351 TFEU. See also comments on the Article 19 below. 

There is also a question regarding the limitation of the personal scope of Article 17 to defendants 

residing in the EU. CZ supports the view that this Article should apply to judgments against a 

defendant irrespective of his domicile. SLAPP victims should enjoy the same level of protection 

regardless of their domicile. Even if they don’t have their domicile in the EU, SLAPP victims may 

have assets in a Member State, so recognition and enforcement will be sought in that Member State. 

As a result of these comments, we would like to propose to delete the Article. Deletion of this 

Article would mean that Member States' courts will assess the compatibility of each third-country 

judgment with their public policy on a case-by-case basis according to their national law, taking 

into account the CJEU case law. There will be no distinction between judgments against residents 

of Member States and others as regards public policy. 

If this solution is not generally acceptable, we could suggests reformulating it so that it does not 

contain any specific definition of public policy and is not limited to defendants domiciled in 

the EU, as follows: 

                                                 
6 E.g., Brussels Ia Regulation, Art. 52, or Judgments Convention, Art. 4(2) 

 See ECJ C‑7/98, Krombach, para 36  
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“Member States shall ensure that the recognition and enforcement of a third-country judgment 

in court proceedings on account of public participation by natural or legal person domiciled in a 

Member State which would be considered manifestly unfounded or abusive under this Directive 

shall be refused as if it is manifestly contrary to public policy (ordre public) if those proceedings 

would have been considered manifestly unfounded or abusive if they had been brought before the 

courts or tribunals of the Member State where recognition or enforcement is sought and those 

courts or tribunals would have applied their own law in the Member State where the recognition 

and enforcement is sought.” 

 

Article 18: Jurisdiction for actions against third-country judgments 

CZ considers crucial to explain in the text according to which procedural rules the abusive character 

of the proceedings will be ascertained. Is it: 

a) the procedural law of a third country; or  

b) the procedural law of lex fori in the proceedings for compensation of damages?  

The latter would lead in fact to the application of national procedural rules of a Member States to 

the procedure taking place in a third country. The practical application of this provision is also 

rather questionable, specifically, how the information about the proceeding in a third country will 

be obtained to determine its abusive nature. This is particularly important if scenario in letter b) 

applies. 

CZ finds important to clarify the added value of this provision with respect to the law applicable for 

the claim for compensation of damages. The law applicable for non-contractual liability is 

determined under the Rome II Regulation except for bilateral or multilateral agreements with third 

countries taking precedence over EU law and containing conflict rules for non-contractual 

obligations. Under the general rule in Art. 4 (1) of the Rome II Regulation the applicable law shall 

be the law of the country where the damage occurred. In the scenario provided by Art. 18 this 

would lead to the application of the law of the third country where the proceeding took place. 

However, this law may not contain any provisions on the compensation of damages arising from 

SLAPP. Thus, Article 18 may not lead to its goal. 

We would welcome the explanation regarding the situations which are covered by this jurisdictional 

rule. It is still not clear if the special jurisdiction in this Article includes situations when the 

defendant is domiciled in the third country, which is the situation targeted by Art. 6 of the Brussels I 

bis Regulation, or whether this rule applies for defendants domiciled in a Member State. The latter 

could result in interference with the rules for jurisdiction under the Brussels I bis Regulation; the 

interference is, however, rather theoretical as the rules in Brussel I bis Regulation would always 
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take precedence over the rules of international jurisdiction implemented in national law. 

Considering this CZ assumes the Article follows the approach that the defendant is not resident in 

the EU. 

Considering this interpretation, it means that this Directive extends the national rules for jurisdiction 

by establishing the local jurisdiction of the court in the Member State where the injured party is 

domiciled. The question arises as to the added value of such a jurisdiction if the defendant's 

property is not located in the territory of that Member State or another Member State, so that the 

decision resulting from this proceeding cannot be expected to be enforced within the EU. Its 

enforcement in a third country depends on the national law of that third country or possibly on a 

bilateral/multilateral agreement applicable between the Member State and the third country. The 

chances to enforce a decision by a court in a Member State in a third country are particularly low in 

the situation when the original proceeding in the third country is not regarded as SLAPP under the 

procedural rules of this country. Thus, it is questionable whether the jurisdiction introduced in this 

Article is of any practical value for the injured party, bearing in mind that the proceedings for 

recovery of damages have primarily a compensatory function. As a result, the already existing 

national jurisdictional rules establishing the local jurisdiction of the court in the Member State 

where the property of the defendant is located seems entirely sufficient. 

To conclude, CZ does not consider this rule of any added value with respect to already 

existing national jurisdictional rules and as such could be deleted. 

 

Article 19: Relations with the 2007 Lugano Convention 

CZ has doubts whether the Lugano Convention is the only international instrument to be mentioned. 

Member States are also parties to other international instruments with third countries which take 

precedence over national law. The provisions of these agreements may conflict with provisions of 

the Directive, such as those relating to international jurisdiction or the recognition and enforcement 

of third-country judgements. Member States shall be assured that the Directive does not affect their 

obligations stemming under the Article 351 TFEU. 

As a possible solution, CZ proposes deleting this Article or reformulating it so that “the 

Directive does not affect the international obligations of Member States.” 
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FRANCE 

NOTE DES AUTORITÉS FRANÇAISES 

Objet : Commentaires des autorités françaises sur les chapitres V à VI et l’article 4 du nouveau 

texte de compromis de la proposition de directive du Parlement européen et du Conseil sur la 

protection des personnes qui participent au débat public contre les procédures judiciaires 

manifestement infondées ou abusives (« poursuites stratégiques altérant le débat public ») – Note 

des autorités françaises. 

Réf. :  Document n°16221/22 – Proposition de directive du Parlement européen et du Conseil 

sur la protection des personnes qui participent au débat public contre les procédures judiciaires 

manifestement infondées ou abusives (« poursuites stratégiques altérant le débat public »). 

 

 Suite à l’invitation de la Présidence aux délégations de transmettre leurs commentaires écrits 

et leurs propositions rédactionnelles sur les chapitres V à VI et sur l’article 4 de la version révisée 

de la proposition de directive du Parlement européen et du Conseil sur la protection des personnes 

qui participent au débat public contre les procédures judiciaires manifestement infondées ou 

abusives, les autorités françaises souhaitent faire part des observations et suggestions suivantes :  

 

Article 4 - Matières ayant une incidence transfrontière 

Les autorités françaises soutiennent l’option 3 qui prévoit la suppression de l’article 4. Cette 

solution est conforme à celle qui a été retenue dans la plupart des instruments européens de 

coopération en matière civile et commerciale. En pratique, il reviendra aux juridictions de 

déterminer au cas par cas si une matière a ou non une incidence transfrontière.  

Si l’option 3 n’était pas l’option privilégiée par les autres Etats membres, les autorités 

françaises pourraient soutenir l’option 2 qui prévoit une définition moins restrictive que l’option 

1 et qui, comme l’option 3, permettra aux juridictions de déterminer, au regard des éléments 

pertinents de la situation, si une matière a une incidence transfrontière. Si cette option était choisie, 

les autorités françaises s’interrogent sur l’emploi du terme « matières ». Elles estiment qu’il 

conviendrait de le remplacer par le terme « litiges », en cohérence avec la rédaction d’autres 

textes tel que le règlement n° 861/2007. 
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CHAPITRE V - Protection contre les décisions rendues dans un pays tiers 

Article 17 - Motifs de refus de la reconnaissance et de l’exécution d’une décision rendue dans 

un pays tiers 

Les États membres veillent à ce que la reconnaissance et l’exécution d’une décision rendue dans un 

pays tiers dans le cadre d’une procédure judiciaire engagée en raison de la participation au débat 

public d’une personne physique ou morale domiciliée dans un État membre soient refusées comme 

étant manifestement contraires à l’ordre public dans le cas où cette procédure aurait été considérée 

comme manifestement infondée ou abusive si elle avait été portée devant les juridictions de l’État 

membre dans lequel la reconnaissance ou l’exécution est sollicitée et où ces juridictions auraient 

appliqué leur propre droit. 

Les autorités françaises soutiennent cette disposition dans son principe dès lors que la contrariété à 

l’ordre public est un motif de refus de reconnaissance et d’exécution d’une décision que l’on 

retrouve dans le droit commun français, dans les conventions bilatérales et dans les conventions 

multilatérales auxquelles la France est Partie.  

Toutefois, les autorités françaises s’interrogent sur la compétence de l’Union européenne en la 

matière. En effet, l’article 81, paragraphe 2, point a), TFUE ne s’applique qu’à la reconnaissance 

mutuelle entre les Etats membres des décisions judiciaires et extrajudiciaires et leur exécution. Il ne 

s’applique pas à la reconnaissance et l’exécution des décisions rendues par les juridictions d’Etat 

tiers.  

En outre, que l’article 17 soit maintenu ou non (auquel cas il pourrait être renvoyé à l’application de 

l’ordre public international de chaque Etat membre), les autorités françaises s’interrogent sur 

l’articulation de cette disposition avec le principe de droit international privé qui interdit au juge de 

l’exequatur de réviser au fond les décisions. Ce principe est notamment prévu à l’article 4, 

paragraphe 2, de la « Convention Jugements ». Elles souhaiteraient que la Commission explique 

selon quels critères le juge de l’exequatur pourrait retenir la violation de l’ordre public sans que 

l’examen préalable du caractère abusif de la procédure (incluant une demande de dommages d’un 

montant manifestement excessif, ce qui implique une appréciation du préjudice subi) ne relève 

d’une révision au fond de la décision. 

 

Article 18 - Compétence pour les actions contre les décisions rendues dans un pays tiers 

Les États membres veillent à ce que, lorsqu’une procédure judiciaire abusive visant la participation 

au débat public a été engagée devant une juridiction d’un pays tiers contre une personne physique 

ou morale domiciliée dans un État membre, cette personne puisse demander, devant les juridictions 

du lieu où elle est domiciliée, réparation de tous dommages et frais liés à la procédure devant la 
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juridiction du pays tiers, quel que soit le domicile du requérant dans la procédure engagée dans le 

pays tiers. 

Les autorités françaises soutiennent l’objectif poursuivi par cette disposition mais souhaitent faire 

quelques observations pour que celle-ci soit précisée. 

S’agissant de la référence aux procédures abusives, les autorités françaises proposent de reprendre 

les termes utilisés à l’article 3, paragraphe 3, et d’indiquer qu’il s’agit des procédures altérant le 

débat public.  

Elles se sont interrogées s’agissant de l’absence de référence aux demandes manifestement 

infondées, la disposition ne visant en l’état que les seules procédures judiciaires abusives. Elles 

proposent donc que cette mention soit ajoutée. Cette proposition est conforme au considérant 34 

qui vise l’ensemble des procédures bâillons, sans faire la distinction entre les procédures abusives et 

les demandes manifestement infondées.   

En outre, elles estiment qu’il serait utile de clarifier le moment auquel la victime de la 

procédure bâillon peut agir en application de l’article 18, à savoir postérieurement à la 

décision rendue dans l’Etat tiers, afin que la juridiction de l’Etat membre saisie soit en mesure 

d’apprécier le préjudice subi.  

Les autorités françaises souhaiteraient que la Commission précise les types de décisions des 

juridictions des Etats tiers visés par l’article 18. En l’état du texte, elles comprennent que l’article 

18 pourrait viser deux types de décisions :  
- une décision d’une juridiction d’un Etat tiers ayant débouté le demandeur, voire retenu le 

caractère abusif de la procédure sans pour autant avoir statué sur une demande de dommages 
et intérêts faute d’avoir été saisie en ce sens ;  

- une décision d’une juridiction d’un Etat tiers ayant condamné le défendeur ; cette hypothèse 
implique que le juge de l’exequatur de l’Etat membre requis refuse la reconnaissance et 
l’exécution de cette décision (cf. nos questions mentionnées sous l’article 17 relatives aux 
conditions du respect du principe de l’interdiction de révision au fond de la décision étrangère) 
puis que le juge du fond de l’Etat membre saisi procède à une appréciation du caractère abusif 
de la procédure et du préjudice subi. 

L’ajout d’un considérant précisant les cas d’application de l’article 18 pourrait être utile.  
 

Les États membres veillent à ce que, lorsqu’une procédure judiciaire abusive visant la participation 

au altérant le débat public a été engagée ou qu’une demande manifestement infondée a été 

portée devant une juridiction d’un pays tiers contre une personne physique ou morale domiciliée 

dans un État membre, cette personne puisse demander, une fois que la juridiction du pays tiers a 

rendu sa décision, devant les juridictions du lieu où elle est domiciliée, réparation de tous 

dommages et frais liés à la procédure devant la juridiction du pays tiers, quel que soit le domicile du 

requérant dans la procédure engagée dans le pays tiers. 

Traduction de courtoisie : 

Member States shall ensure that, where abusive court proceedings on account of engagement in 

against public participation or manifestly unfounded claims have been brought in a court or 

tribunal of a third country against a natural or legal person domiciled in a Member State, that person 

may seek, once the tribunal of the third country gave its decision, in the courts or tribunals of the 

place where he is domiciled, compensation of the damages and the costs incurred in connection 

with the proceedings before the court or tribunal of the third country, irrespective of the domicile of 

the claimant in the proceedings in the third country. 
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CHAPITRE VI - Dispositions finales 

Article 19 - Relations avec la convention de Lugano de 2007 

La présente directive n’a pas d’incidence sur l’application de la convention concernant la 

compétence judiciaire, la reconnaissance et l’exécution des décisions en matière civile et 

commerciale, signée à Lugano le 30 octobre 2007. 

Les autorités françaises s’interrogent sur la pertinence de limiter cette disposition à la seule 

Convention de Lugano, les Etats membres étant également liés à des Etats tiers par d’autres 

conventions, notamment bilatérales, prévoyant des règles en matière de compétence et de 

reconnaissance et d’exécution. Le fait de ne viser que la Convention de Lugano pourrait laisser 

supposer que la directive prime sur les autres conventions. C’est pourquoi la France propose 

d’appliquer cette disposition à l’ensemble des conventions internationales ou, alternativement, 

de supprimer cette disposition.  

 

Les autorités françaises n’ont pas d’observations à formuler concernant les articles 20 à 23. 

 

Les autorités françaises n’ont pas encore finalisé leur analyse sur l’articulation entre la proposition 

de directive sur les procédures bâillons et la directive sur les lanceurs d’alerte. Par conséquent, elles 

font une réserve d’examen s’agissant du considérant 35. 
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GERMANY 

Proposal for a Directive on protecting persons who engage in public participation from 

manifestly unfounded or abusive court proceedings 

(“Strategic lawsuits against public participation” – SLAPP) 

 

German position statement on Chapters V- VI of the Presidency draft  

compromise of 20 December 2022 (16221/22) 

 

We thank the Presidency for the renewed opportunity to provide written comments and would like 

to submit the following comments on Chapters V through VI: 

 

 Article 17 „Grounds for refusal of recognition and enforcement of a third-country judgment“ 

 

The provision contravenes the principle recognized in international civil procedure law that 

the recognition and declaration of enforceability of foreign judgments generally does not 

require a full review in terms of law and fact (prohibition of review as to substance). The 

provision in the proposed form is therefore to be rejected. 

 

What is more, Art. 17 of the proposed directive mandates the refusal of recognition and 

enforcement of a third-state judgment as manifestly contrary to public policy if the lawsuit 

would have been considered manifestly unfounded or abusive under the law of the Member 

State where recognition and enforcement is sought. Meanwhile, there is no such rule for 

Member State judgments. It is unclear whether this is supposed to mean that a different public 

policy standard should apply to Member State judgments under Art. 45(1)(a) Brussels I bis 

Regulation than to third-state judgments. It is also unclear how Art. 17 of the proposed 

directive would interact with the Lugano Convention. The Lugano Convention, according to 

Art. 19 of the proposed directive, shall remain unaffected, but that does not necessarily 

answer the question whether the public policy standard of Art. 17 of the proposed directive 

should apply to judgments falling within the scope of the Lugano Convention. (Tanja Domej in 

Zeitschrift für Europäisches Privatrecht (ZEuP) 2022, 754.) 
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 Article 18 „Jurisdiction for actions against third-country judgments “ and  

Article 19 „Relations with the 2007 Lugano Convention “ 

 

Only in the alternative do we add a note on Articles 18 and 19, since they logically  

pre-suppose the provision in Article 17:  

Besides the Lugano Convention of 30 October 2007 on jurisdiction and the recognition and 

enforcement of judgments in civil and commercial matters, which is excluded by Article 19 of the 

Directive proposal, there are other bilateral and multilateral treaties which govern jurisdiction and 

the recognition and enforcement of judgments in civil and commercial matters and which bind the 

Member States under international law. These treaties should also be excluded from the scope of 

application. 

 

 Article 21 „Transposition into national law”  

With regard to the transposition period to be provided for in Article 21 (1), we would like to 

advocate that the period should be sufficient. In order to implement the Directive, it is likely that 

considerable changes will have to be made to the existing national codes of civil procedure. This 

will challenge the national legislators and therefore take a longer time. 
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HUNGARY 

 

2022/0117 (COD) 

Proposal for a 

DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL 

on protecting persons who engage in public participation from manifestly unfounded claims 

or abusive court proceedings (“Strategic lawsuits against public participation”) 

… 

CHAPTER V 

Protection against third-country judgments 

Article 17 

 

 

 

 

  

Commented [HU1]: We recommend deleting Article 17 

in view of the fact that the obligation under Article 17 may 

result in a breach of international legal oligation that 

Member States have undertaken toward third countries. In 

certain cases, the recognition of a decision made in a third 

State is regulated by an international treaty not allowing 

the refusal of the recognition on grounds of public policy. 

 

Under Article 351 of the Treaty on the Functioning of the 

European Union, the rights and obligations of the acceding 

States arising from agreements concluded prior to their 

accession are not affected by the provisions of the 

Treaties. Therefore, in respect of such international 

agreements, the obligation to recognise and enforce 

decisions taken in third States, under the conditions laid 

down in the treaty with the third State, remains in force. 

Consequently, if the international treaty with the third 

State does not allow refusal on grounds of public order, 

compliance with the obligation under Article 17 of the 

proposal necessarily implies a breach of the obligation 

under international law. 

 

Furthermore, public policy is a ground for refusal that can 

be invoked only in exceptional cases,and is therefore 

rarely invoked successfully in practice. In our view, the 

cases to which the proposed Directive applies do not rise 

to the level at which the courts would normally find a 

breach of public policy. 

 

Should the Article not be deleted, it is necessary to limit 

its scope so that the Member State can fulfil its obligation 

under Article 17 without breaching its international legal 

obligations towards a third state. 
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Article 18 

Jurisdiction for actions against third-country judgments  

Member States shall ensure that, where abusive court proceedings on account of engagement in 

public participation have been brought in a court or tribunal of a third country against a natural or 

legal person domiciled in a Member State, that person may seek, in the courts or tribunals of the 

place where he is domiciled, compensation of the damages and the costs incurred in connection 

with the proceedings before the court or tribunal of the third country, irrespective of the domicile of 

the claimant in the proceedings in the third country. 

 

  

Commented [HU2]: Jurisdiction in civil matters is 

regulated by Regulation (EU) No 1215/2012 of the 

European Parliament and of the Council on jurisdiction 

and the recognition and enforcement of judgments in civil 

and commercial matters (the Brussels Ia Regulation). 

 

The Brussels Ia Regulation applies if the defendant is 

domiciled in the EU, and national laws apply if the 

defendant is outside the EU. 

 

According to the proposal, for both EU and non-EU 

defendants, Member States should ensure that a party who 

is the subject of an action in a third-country court for 

public participation can bring proceedings against the 

plaintiff in the court of their domicile. 

 

Article 67 of the Brussels Ia Regulation does not exclude 

the possibility that in some specific cases jurisdiction may 

be regulated by a directive. However, it would be 

preferable if cases within the EU were regulated by the 

Brussels Ia Regulation. 

 

The Brussels Ia Regulation is intended to exclude the 

possibility of conflicting decisions. To this end, the rules 

on lis pendens (Articles 29-32) create a mechanism not 

only for proceedings on the same subject-matter but also 

for related actions, which seeks to ensure that only a single 

court acts in relation to a given dispute. This objective is 

so important that the Brussels Ia Regulation not only 

regulates it as a coordination of other national procedures, 

but also provides for taking into account of third-country 

procedures (Articles 33-34). However, Article 18 of the 

proposal goes against this objective, as it necessarily 

results in the incompatibility of the Member State's 

decision with the judgement of the third state. 

 

The added value of Article 18 is significantly diminished 

by the fact that enforcement of a decision under such 

jurisdiction outside the EU is unlikely. As a general rule, 

one of the conditions for the recognition and enforcement 

of judgements is usually that the judgement was given by 

a court whose jurisdiction was well established but 

jurisdiction under Article 18 is likely to be considered 

unfounded in third countries as the dispute has no relevant 

connection with the Member State seised other than the 

place of residence or establishment of the claimant. 
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LITHUANIA 

Written comments by the Lithuanian delegation on the Proposal for a Directive of the European 

Parliament and of the Council on protecting persons who engage in public participation from 

manifestly unfounded or abusive court proceedings (“Strategic lawsuits against public 

participation”) (Document 16221/22, Chapters V-VI) 

 

Article 17 

It is suggested not to link the refusal to recognise and enforce a third-country judgement with the 

ground of public policy. Public policy is a separate ground for refusing recognition and enforcement 

widely known in private international law. Additionally, we have doubts whether manifestly 

unfounded or abusive court proceedings should always be understood as manifestly contrary to 

public policy. Normally, the concept of public policy is treated as main principles of the functioning 

of the legal system of the state. Therefore, we suggest amending Article 17 as follows: 

 

“Member States shall ensure that the recognition and enforcement of a third-country judgment in 

court proceedings on account of public participation by natural or legal person domiciled in a 

Member State is refused as manifestly contrary to public policy (ordre public) if those proceedings 

would have been considered manifestly unfounded or abusive if they had been brought before the 

courts or tribunals of the Member State where recognition or enforcement is sought and those courts 

or tribunals would have applied their own law.” 
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NETHERLANDS 
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POLAND 

Comments by Poland regarding the last two chapters of the proposal for Directive on 

protecting persons who engage in public participation from manifestly unfounded or 

abusive court proceedings (“Strategic lawsuits against public participation”) 

 

 

Poland has general comments on Chapter 5.  

▪ PL supports that joint action by Member States is needed to combat SLAPPs from third countries. 

▪ We propose to amend Article 17 so as not to link the refusal to recognise and enforce a third 

country judgement to a ground of public policy. Public policy is a separate ground for non-

recognition and non-execution commonly known in private international law. Furthermore, we have 

doubts as to whether manifestly unfounded or abusive court proceedings should always be 

understood as manifestly contrary to public policy. 

▪ Regardless of the approval of the above proposal, the Polish Government takes the view that the 

human rights treaties do not allow international cooperation if there is a justified fear that 

cooperation may lead to a violation of human rights and freedoms. Thus, refusing to recognise or 

declare enforceable a foreign judgment issued in SLAPPs, the real purpose of which is not to 

protect the honour or reputation of an entity exercising the right to freedom of expression, would 

not be contrary to the international obligations of the Republic of Poland, including even bilateral 

agreements on the recognition and enforcement of judgments in civil matters, which do not provide 

for a public policy clause as a ground for refusal of recognition or declaration of enforceability. 

▪ There are currently five bilateral international agreements binding Poland on the recognition and 

enforcement of judgments in civil matters that do not provide for a public policy clause as a ground 

for refusing recognition or enforcement of judgments (with the Republic of Belarus, the Russian 

Federation, Ukraine, Mongolia and the Democratic People's Republic of Korea). 

▪ Jurisprudence and practice of public international law sometimes indicate that a State may invoke 

the public policy clause (ordre public) even in cases where that possibility is not expressly provided 

for in an international agreement. In PL’s view, recognition or declaration of enforceability in 

Poland of a judgment given in proceedings having the characteristics of SLAPPs could be 

considered to be contrary to Article 19 of the International Covenant on Civil and Political Rights, 

to which the above-mentioned States are parties, i.e.: The Republic of Belarus, the Russian 

Federation, Ukraine and Mongolia, with the exception of the Democratic People’s Republic of 

Korea (hereinafter: DPRK). However, with regard to the DPRK, it should be taken into account that 

human rights and freedoms are protected by the international community as a whole. In this respect, 

it is understood that human rights treaties (mainly the European Convention on Human Rights and 
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the International Covenant on Civil and Political Rights) create State obligations towards the 

international community as a whole, i.e. erga omnes obligations. International human rights 

agreements have a special position in the system of international law – in case of conflict of human 

rights standards and international cooperation, the former will prevail (Article 30 para. 2 Vienna 

Convention on the Law of Treaties).  
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SPAIN 

Spanish comments on compromise text n. 16221/22 -SLAPP Directive 

 

▪ CHAPTER I General Provisions 

 Article 2. Recitals 14 and 15.  Scope 

Article 2.1. By indicating "whatever the nature of the court", it could be understood that it does 

apply to civil actions brought in criminal proceedings. To avoid misunderstandings, we propose, as 

other Delegations, to delete these incise. We do not see an added value in it, which could create 

confusion. The same comment for recital 14. 

This Directive shall apply to matters of a civil or commercial nature with cross-border 

implications entertained in civil proceedings, whatever the nature of the court or tribunal. It 

shall not extend, in particular, to revenue, customs or administrative matters or the liability of 

the State for acts and omissions in the exercise of State authority (acta iure imperii). This 

Directive does not apply to criminal matters or arbitration and does not establish rules 

concerning the criminal procedure. 

Regarding recital 15, to be aligned with article 2, paragraph 1, in the last incise, and to be 

consistent with the aim of not establishing rules on criminal procedure, without exceptions, the 

words "should not establish" should be substituted by "do not apply". Considering that the Directive 

does not establish rules on criminal procedure, it is better to say "does not contain" instead of 

"should not contain". The Directive contains or does not contain, but it sounds strange to say  

"should not contain". 

 

 Article 4 Matters with cross-border implications 

We will have this debate on the 17th february.  

▪ CHAPTER II : Common rules on procedural safeguards 

 Article 5 Applications for procedural safeguards 

Article 5.1 Although the new wording refers to national legislation, the term “shall” should be 

replaced by a less taxative one ("may"). 

Article 5.2. To ensure the right to effective legal protection, the right to defence and equality of 

arms between the parties in the process, Spain considers the content of article 5.2 insufficient, even 
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more taking into account the possibility of the early dismissal foreseen in article 9 with effects of 

res judicata. 

In Article 5.2, the defendant is not required to submit more than a mere description of the elements 

and description of supporting evidence. However, it should also be required to provide different 

elements relating to the abusive nature of the procedure and the evidence on which it is based. 

Article 5.3 In the Spanish legal system, measures on procedural safeguards are adopted at the 

request of a party to the procedure, and not ex officio.  However, we understand that the word 

"may" was intended to give flexibility to the Member States and that it would also be done in 

accordance with national legislation. Otherwise, it should be clarified. 

 Article 7 Support to the defendant in court proceedings 

The Spanish legal system already foresees the capacity to be part of and entitlement to bring 

proceedings of associations and organizations when defending certain groups in certain 

circumstances and under certain conditions. We understand that the participation of the 

organizations provided in this article would be done in accordance with the rules provided for this 

purpose in national legislation. 

 

▪ CHAPTER III Early dismissal of manifestly unfounded claims 

 Article 9 Early dismissal 

The essential principles of our civil process do not allow an early dismissal with res judicata effects 

in the way the proposal is drafted. The possibility of an early dismissal must be interpreted 

restrictively considering the rights of the parts in the procedure, particularly the right of legal 

defence. Although the reference to res judicata effects disappears from article 9, it remains in recital 

26 a), and it was clarified during the last meeting the intention of maintaining the res judicata effect. 

In connection to this article, we must refer to article 5.2 and the elements currently required for the 

application in this article as it is drafted now in the compromise text. 

Therefore, considering the current drafting of article 9 in connexion with article 5.2, Spain cannot 

accept an early dismissal with res judicata effects. In order to facilitate a compromise text  and find 

a proper solution, this possibility could be studied only if Article 5.2 is modified, requiring not only 

the description but also providing different elements relating to the abusive nature of the procedure 

and the evidence on which it is based. The Court must assess all the elements and must sufficiently 

justify the dismissal. It is not possible to do so if the application only contains a description of the 

elements as defined in article 5.2. 
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CHAPTER V Remedies against abusive court proceedings 

 Article 15 Compensation of damages 

Considering the concerns raised about this provision, as it is a rule of substantive and not procedural 

law, and questions on legal basis, adding according with national law might help . 

Also, it could be added, in the last sentence, in fine, provided that the person duly proves that he has 

suffered such damage. 

 Article 16  Penalties 

Some concerns have been raised in previous meetings regarding  penalties. We considerd a 

clarification of the concept of "penalties" should be sought. It is already possible to punish bad faith 

by imposing costs. 

▪ CHAPTER VI 

No comments. 

 

 

____________________________ 
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