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Dear Mr Del Negro,
Thank you for your request for access to documents of the Council of the European Union.*

Document ST 6817/21, dated 9 March 2021 contains an opinion of the Council Legal Service on
the legal basis of the Commission proposal for a Directive of the European Parliament and of the

Council on adequate minimum wages in the European Union.

The General Secretariat of the Council is of the view that the requested document falls within the
remit of the exceptions relating to the protection of the decision-making process (Article 4(3), first
subparagraph of Regulation (EC) No 1049/2001) and legal advice (Article 4(2), second indent of
Regulation (EC) No 1049/2001).

The opinion provides legal advice which pertains to a decision-making process which is currently
ongoing. Although on 7 June 2022, the Presidency of the Council and European Parliament
negotiators reached a provisional political agreement on the draft directive on the adequate
minimum wages in the EU, the formal adoption in accordance with the European Parliament and

the Council’s rules of procedure and the Treaties has not yet finalised. Disclosure of the legal

1 The General Secretariat of the Council has examined your request on the basis of the applicable rules:
Regulation (EC) No 1049/2001 of the European Parliament and of the Council regarding public access to
European Parliament, Council and Commission documents (OJ L 145, 31.5.2001, p. 43) and the specific
provisions concerning public access to Council documents set out in Annex Il to the Council's Rules of Procedure
(Council Decision No 2009/937/EU, OJ L 325, 11.12.2009, p. 35).
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advice, at this stage, would thus undermine the decision-making process pursuant to Article 4(3) of
Regulation (EC) No 1049/2001.

Moreover, the legal advice covered by this opinion deals with sensitive issues which were critical
elements in the negotiations that led to the compromise agreement, highly controversial and likely
to be subject to litigation before the courts. The arguments and the conclusions developed therein
clearly point out certain legal difficulties that arise from the envisaged proposal as tabled by the
Commission, while at the same time suggest possible solutions to address the identified legal
concerns. These points were central in the discussions leading to the compromise text and
therefore are central for the adoption of the draft directive. Additionally, the requested document
examines whether the draft proposal remains within the limits of Article 153(5) TFEU, according to
which the provisions of Article 153 TFEU “shall not apply to pay”. Thus, the requested document
does not address an issue which is regularly raised during a legislative procedure, but a novel and

unusual legal issue. The legal advice is therefore sensitive.

Disclosure of such a document would therefore undermine the protection of legal advice under
Article 4(2), second indent, of Regulation (EC) No 1049/2001. It would make known to the public
an internal opinion of the Legal Service, intended for the members of the Council. The possibility
that the legal advice in question be disclosed to the public may lead the Council to display caution
when requesting similar written opinions from its Legal Service. Moreover, disclosure of the legal
advice could also affect the ability of the Legal Service to effectively defend decisions taken by the
Council before the Union courts. Lastly, the Legal Service could come under external pressure
which could affect the way in which legal advice is drafted and hence prejudice the possibility of

the Legal Service to express its views free from external influences.

As regards the existence of an overriding public interest in disclosure under
Regulation (EC) No 1049/2001, the General Secretariat considers that, on balance, the principle of
transparency which underlies the Regulation would not, in the present case, prevail over the above

indicated interests so as to justify disclosure of the document.
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In the view of the above, the General Secretariat of the Council is unable to grant you full access to
document 6817/21. However, in accordance with Article 4(6) of Regulation (EC) No 1049/2001,
you may have access to paragraphs 1 to 20, 22 to 28, 32 to 33, the first sentence of paragraph 34,
the first three sentences of paragraph 36 and paragraphs 43 to 44 of the requested document,

which have already been disclosed.

You can ask the Council to review this position within 15 working days of receiving this reply
(confirmatory application).

Yours sincerely,

Fernando FLORINDO

Enclosure
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