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153. Titlel | DEFINITIONS AND SCOPE DEFINITIONS AND SCOPE DEFINITIONS AND SCOPE Agreed silence procedure 20130912
DEFINITIONS AND SCOPE
154, Art. 1 | Scope SCOPE Scope Agreed silence procedure 20130912
—title
Scope
155. Art. 1 | 1. This Directive shall apply to 1. This Directive shall apply to 1. This Directive shall apply to Technical group proposal
—para | investment firms, regulated markets, investment firms, regulated markets, investment firms, regulated markets, . . be included
1 data reporting service providersand | data reporting service providersand | data reporting service providersand | [section in [] to be included or not

third country firms providing
investment services or activities in
the Union.

third country firms providing
investment services and/or
performing investment activities
though the establishment of a branch

in the Union.

third-country firms providing
investment services or activities in
the European Union.

consequential to result on 3rd country
Acrticles]

Technical group 29 08

1. This Directive shall apply to investment
firms, market operators including any
regulated markets they operate, data
reporting service providers and third-country
firms providing investment services or
performing investment activities [through
the establishment of a branch] in the
European Union.
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156. Art. 1 | 2. This Directive establishes 2. This Directive establishes 2. This Directive establishes Agreed silence procedure 20130912
—para | requirements in relation to the requirements in relation to the requirements in relation to the o . . .
2 following: following: following: 2. This Directive establishes requirements in
' ’ ' relation to the following:
157. Art. 1 | (a) authorisation and operating (a) authorisation and operating (a) authorisation and operating Agreed silence procedure 20130912
—para | conditions for investment firms; conditions for investment firms; conditions for investment firms; L . .
2_ (a) authorisation and operating conditions
point a for investment firms;
158. Art. 1 (b) provision of investment services (b) provision of investment services (b) provision of investment services Agreed silence procedure 20130912
—para | or activities by third country firms or activities by third country firms or activities by third-country firms . . .
2- with the establishment of a branch; with the establishment of a branch; with the establishment of a branch; (b) provision of investment services or
point b activities by third-country firms with the
establishment of a branch;
159. Art. 1 | (c) authorisation and operation of (c) authorisation and operation of (c) authorisation and operation of Agreed silence procedure 20130912
—para | regulated markets; regulated markets; regulated markets; L )
9_ (c) authorisation and operation of regulated
point ¢ markets;
160. Art. 1 | (d) authorisation and operation of (d) authorisation and operation of (d) authorisation and operation of Agreed silence procedure 20130912
—para | data reporting service providers; and | data reporting service providers; and | data reporting service providers; and L )
2 E P g P P g P P g P (d) authorisation and operation of data
point d reporting service providers; and
161. Art. 1 (e) supervision, cooperation and (e) supervision, cooperation and (e) supervision, cooperation and Agreed silence procedure 20130912
—para | enforcement by competent enforcement by competent enforcement by competent . .
2- authorities. authorities. authorities. (€)  supervision, ~ cooperation  and
point e enforcement by competent authorities
162. Art. 1 | 3.The following provisions shall also | 3.The following provisions shall also | 3. This Directive shall also apply to Technical group proposal
—para | apply to credit institutions authorised | apply to credit institutions authorised | credit institutions authorised under ) .
3 under Directive 2006/48/EC , when | under Directive 2006/48/EC, when | Directive 2006/48/EC, when T: where/how best to include structured

providing one or more investment
services and/or performing
investment activities and when
selling or advising clients in relation

providing one or more investment
services and/or performing
investment activities [...]:

providing one or more investment
services and/or performing

investment activities, and to credit
institutions and investment firms

deposits within scope (included in all three
texts in different places, see rows 168ff, 286,
289)

Technical group 28 08

Page 2 of 121




EBPOMEWCKIW NAPNAMEHT PARLAMENTO EUROPEO EVROPSKY PARLAMENT EUROPA-PARLAMENTET
EUROPAISCHES PARLAMENT EURQOPA PARLAMENT EYPQMAIKO KOINOBOYAIO EUROPEAN PARLIAMENT
PARLEMENT EUROPEEN PARLAIMINT NA hEORPA PARLAMENTO EUROPEQ EIROPAS PARLAMENTS
EUROPOS PARLAMENTAS EUROPAI PARLAMENT IL-PARLAMENT EWROPEW

PARLAMENT EUROPEJSKI
EUROPSKY PARLAMENT

PARLAMENTO EUROPEU
EVROPSKI PARLAMENT

EUROPEES PARLEMENT
PARLAMENTUL EUROPEAN
EUROOPAN PARLAMENTTI EUROPAPARLAMENTET

COM

Council

EP

Compromise

to deposits other than those with a
rate of return which is determined in
relation to an interest rate:

when selling or advising clients in
relation to deposits other than those
with a rate of return which is
determined in relation to an interest
rate (structured deposits).

issue of structured deposits to be dealt with
in row 168ff. Decisions on first part of text
(scope of application to credit institutions to
be taken at political level.

163. Art. 1 | — Articles 2(2), 9(6), 14,16,17 and | — Articles 2(2), 9(4), 14, 16, 17, 18, | T: alignment to political decision on 162
—para | 18, 19 and 20, (whether to apply whole directive or only
3- certain Articles) once taken
indent
1

164. Art. 1 | — Chapter Il of Title Il excluding — Chapter 11 of Title Il excluding | T: alignment to political decision on 162
—para | second subparagraph of Article 29(2), | second subparagraph of Article 29(2), (whether to apply whole directive or only
3- certain Articles) once taken
indent
2

165. Art. 1 | — Chapter 11 of Title Il excluding — Chapter 11 of Title Il excluding | T: alignment to political decision on 162
—para | Articles 36(2), (3) and (4) and 37(2), | Articles 36(2), (3) and (4) and 37(2), (whether to apply whole directive or only
3- (3), (4), (5), (6), (9) and (10) (3), (4), (5), (6), (9) and (10), certain Articles) once taken
indent
3

166. Art. 1 | — Articles 69 to 80 and Acrticles 84, — Articles 69 to 80 and Avrticles 84, | T: alignment to political decision on 162
—para | 89and90 89 and 90. (whether to apply whole directive or only
3- certain Articles) once taken
indent
4

167. Art. 1 3a. The following provisions shall T: mechanism for including insurance based
— para also apply to insurance investment products if political decision
3a undertakings and insurance taken to do so. Check consistency rows 179,
(new) intermediaries, including tied 285, 286

insurance intermediaries, authorised
or registered under, respectively,

Trilogue 20130904: Commission to prepare
proposal for transitional inclusion of
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Directive 2002/83/EC of the insurance pending entry into force of IMD2
European Parliament and of the
Council of 5 November 2002
concerning life assurance?,
Directive 2002/92/EC or Directive
2009/138/EC, when selling or
advising clients in relation to
insurance-based investments:

- Article 16(3);
- Articles 23 to 26; and

- Articles 69 to 80 and 83 to 91,
where necessary, for the purpose of
allowing competent authorities to
give effect to the articles referred to
in the first and second indents in
relation to insurance-based

investments.
168. Artl 4. The following provisions shall also T: where/how best to include structured
para apply to credit institutions authorised deposits within scope (see rows 162, 286,
3b - under Directive 2006/48/EC and 289)
new investment firms, when selling or .
advising clients in relation to Technical group 28 08
structured deposits: [All cross-references to be checked once text
stable. Consider alongside need for specific
references to structured deposits in Articles
mentioned once political decisions taken on
inclusion or not of insurance-related
investments.]
4. The following provisions shall also apply
to credit institutions authorised under
1 0OJ L 345, 19.12.2002, p. 1.
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Directive 2006/48/EC and investment firms,
when selling or advising clients in relation to
structured deposits:
169. Artl - Articles 9(4), 14 and 16 (2), (3) and T: where/how best to include structured
para (6), deposits within scope
3b-— .
new- Technical group 28 08
_1st - Articles 9(4), 14 and 16 (2), (3) and (6),
indent
170. Art 1l - Articles 23, 24(1) to (8), 25(1) to T: where/how best to include structured
para (6), 26, 28, 29 excluding second deposits within scope
3b- subparagraph of paragraph (2), 30, .
NEW- andp drap baragraph (2) Technical group 28 08
2nd - Atticles 23, 24, 25, 26, 28, 29 excluding
indent second subparagraph of paragraph (2), 30,
and
171. Artl - Articles 69 to 80. T: where/how best to include structured
para deposits within scope
3b-— .
NeW- Technical group 28 08
3rd - Articles 69 to 80.
indent
172. Art 1 5. The provisions under Articles T: check cross-references to Art 17 if
para 3c 17(1) to 17(5) shall also apply to political decision taken to include
new members or participants of requlated
markets and MTFs who are not
required to be authorised under this
Directive by virtue of the exemptions
in Articles 2(1)(a), (d), (h) and (i).
173. Art 1 5a. The provisions under Articles 59
para and 60 shall also apply to persons
3d - exempt under this Directive by virtue
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new of Article 2.
174. Art 1- 6. All  multilateral systems in
para 3e financial instruments shall operate
new either according to the provisions of
Title 1l for MTFs or for OTFs or of
Title 111 for requlated markets.
175. Art 1- Any investment firms which, on an
para 3e organised, frequent, systematic and
new- substantial basis, deal on own account
1st by executing client orders outside a
subpar reqgulated market, an MTF or an OTF
a shall operate according to the
provisions of Title 111 of [MiFIR].
176. Art 1- Without prejudice to the provisions of
para 3e Article 20c of [MiFIR] and to the
new- provisions of Article 24 of [MiFIR],
2nd all transactions in financial
subpar instruments mentioned in the
a previous subparagraphs which are not
concluded on multilateral systems or
systematic internalisers should be in
compliance with the relevant
provisions of Title Il of [MiFIR].
177. Art. 2 Exemptions Exemptions Exemptions Agreed silence procedure 20130912
— title .
Exemptions
178. Art. 2 | 1. This Directive shall not apply to: 1. This Directive shall not apply to: 1. This Directive shall not apply to: Agreed silence procedure 20130912
— para o
1 P 1. This Directive shall not apply to:
179. Art. 2 | (a) insurance undertakings or (a) insurance undertakings or (a) insurance undertakings or T: alignment to outcome on row 167 once
—para | undertakings carrying on the undertakings carrying on the undertakings carrying on the political decision taken
1- reinsurance and retrocession activities | reinsurance and retrocession activities | reinsurance and retrocession activities

Trilogue 20130904: Commission to

prepare
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pointa | referred to in Directive 2009/138/EC; | referred to in Directive 2009/138/EC | referred to in Directive 2009/138/EC, | proposal for transitional inclusion of
when carrying on the activities without prejudice to Article 1(3a); insurance pending entry into force of IMD2
referred to in Directive 2009/138/EC,;
180. Art. 2 | (b) persons which provide investment | (b) persons which provide investment | (b) persons which provide investment | Agreed silence procedure 20130912
—para | services exclusively for their parent services exclusively for their parent services exclusively for their parent . . .
1- undertakings, for their subsidiaries or | undertakings, for their subsidiaries or | undertakings, for their subsidiaries or (b) _persons Wh'Ch provide mYEe
point b | for other subsidiaries of their parent for other subsidiaries of their parent for other subsidiaries of their parent SEIVICES excluswely_ for . t_hel_r SEIE
undertakings; undertakings; undertakings; undertaklngs,_ f_or_ their sub5|d|a_r|es or for
other  subsidiaries of their  parent
undertakings;
181. Art. 2 | (c) persons providing an investment (c) persons providing an investment (c) persons providing an investment
—para | service where that service is provided | service where that service is provided | service where that service is provided
1- in an incidental manner in the course | in an incidental manner in the course | in an incidental manner in the course
point ¢ | of a professional activity and that of a professional activity and that of a professional activity and that
activity is regulated by legal or activity is regulated by legal or activity is regulated by legal or
regulatory provisions or a code of regulatory provisions or a code of regulatory provisions § ;
ethics governing the profession which | ethics governing the profession which
do not exclude the provision of that do not exclude the provision of that
service; service;
182. Art. 2 (d) persons who do not provide any persons who deal on own account | (d) persons who do not provide any T: check consistency with row 188 and fit
—para | investment services or activities other | in financial instruments other than investment services or activities other | with exemptions (i) (rows 193-198) once
1- than dealing on own account unless commodity derivatives, emission than dealing on own account unless political decisions taken
pointd | they: allowances or derivatives thereof, and | they:
who do not provide any other
investment services and/or perform
any other investment activities in
financial instruments other than
commodity derivatives, emission
allowances or derivatives thereof.
This exemption does not apply to
persons who:
183. Art. 2 | (i) are market makers (i) are market makers; or (i) are market makers; Agreed silence procedure 20130912
1 Eara [Note to lawyer linguists: please add “or”
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point d before final item in list]
;ubpoi (i) are market makers;
nti
184. Art. 2 | (ii) are a member of or a participant (ii) are a member of or a participant
—para | inaregulated market or MTF; or in a regulated market or multilateral
1- trading facility (MTF) or have direct
point d market access to a trading venue;
subpoi
nt ii
185. Art. 2 (i) apply a high frequency | (iia) engage in algorithmic trading;
— para algorithmic trading technique; or
1-—
point d
subpoi
ntiia
(new)
186. Art. 2 (iib) given the scale of their trading
— para activities are deemed to have a
1- significant market presence by the
point d competent authority; or
subpoi
ntiib
(new)
187. Art. 2 | (iii) deal on own account by (iii) deal on own account by (iii) deal on own account when Agreed silence procedure 20130912
—para | executing client orders ; executing client orders; executing client orders. . )
1_ [Note: technical group see no difference of
point d scope. This is a question of linguistic
- clarity.]
subpoi (iii) deal on own account when executing
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nt iii client orders.
188. Art. 2 | This exemption does not apply to L..] Persons who are exempt under point | Technical group proposal
— para ersons exempt under Article 2(1)(i i) do not also need to meet the .
1 E \F/)vho deal on or\)/vn account in fingn)c(ie)u S:gnditions laid down in this point in T: chegk con5|sten<_:y row 182 and other
subpar | instruments as members or order to be exempt. exemptions once political decisions taken
az2 participants of a regulated market or . .
MTF, including as market makers in This exemption shall apply to.
relation to commodity derivatives, persons who, when dealing emission
emission allowances, or derivatives allowances, do not provide any
thereof: investment services or activities
other than dealing on own account
and do not execute client orders, and
which own or directly operate
installations subject to Directive
2003/87/EC;
189. Art. 2 | (e) persons which provide investment | (e) persons which provide investment | (e) persons which provide investment | Agreed silence procedure 20130912
—para | services consisting exclusively inthe | services consisting exclusively inthe | services consisting exclusively in the . . .
1- administration of employee- administration of employee- administration of employee- €) _persons }Nr_"Ch prov@e mvgstment
pointe | participation schemes; participation schemes; participation schemes; SErVICEs c_on5|st|ng e n f[he
administration of employee-participation
schemes;
190. Art. 2 (f) persons which provide investment | (f) persons which provide investment | (f) persons which provide investment | Agreed silence procedure 20130912
—para | services which only involve both services which only involve both the | services which only involve both . . .
1- administration of employee- administration of employee- administration of employee- ) _persons which pr_owde LRSS
point f | participation schemes and the participation schemes and the participation schemes and the SErVICEs V‘.'h'Ch only _ involve b.Ot.h fch_e
provision of investment services provision of investment services provision of investment services administration of en}p_loyee-pa_lrtlmpatlon
exclusively for their parent exclusively for their parent exclusively for their parent sche_mes and th‘? provision of |_nvestment
undertakings, for their subsidiaries or | undertakings, for their subsidiaries or | undertakings, for their subsidiaries or | Services —exclusively - for their —parent
for other subsidiaries of their parent | for other subsidiaries of their parent | for other subsidiaries of their parent | Undertakings, for their subsidiaries or for
undertakings; undertakings; undertakings; other ~ subsidiaries  of  their  parent
undertakings;
191. Art. 2 | (g) the members of the European (9) the members of the European (9) the members of the ESCB and T: initial discussion of scope of
—para | System of Central Banks and other System of Central Banks and other other national bodies performing "international bodies"
1- national bodies performing similar national bodies performing similar similar functions in the European
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point g

functions in the Union, other public
bodies charged with or intervening in
the management of the public debt in
the Union and international bodies of
which one or more Member States are
members;

functions in the Union, other public
bodies charged with or intervening in
the management of the public debt in
the Union and international bodies of
which one or more Member States are
members;

Union, other public bodies charged
with or intervening in the
management of the public debt in
the European Union and
international bodies of which three
or more Member States are members
and which are charged with or
intervening in the management of
the public debt;

Technical group 28 08

[Objective: ESM to be covered without
creating overly-broad provision which could
provide unintended loophole. COM to check
whether this is the case in EP wording; if so,
Pres is ok with EP text]

(g) the members of the ESCB and other
national bodies performing similar functions
in the European Union, other public bodies
charged with or intervening in the
management of the public debt in the
European Union and international bodies
of which three or more Member States are
members and which are charged with or
intervening in the management of the
public debt;

Technical meeting 05 09

Note: last part redrafted in accordance with
Article 2(1)(d)(v) of Regulation (EU) Non
236/2012 (Short-selling) which covers the
ESM

(9) the members of the ESCB and other
national bodies performing similar functions
in the European Union, other public bodies
charged with or intervening in the
management of the public debt in the
European Union and __international
financial institutions established by two or
more Member _States which have the
purpose of mobilising funding and
providing financial _assistance to the
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benefit _of their members that are
experience or threatened by severe
financing problems;

192. Art. 2 | (h) collective investment (h) collective investment (h) collective investment Agreed silence procedure 20130912
—para | undertakings and pension funds undertakings and pension funds undertakings and pension funds L .
1- whether coordinated at Union level or | whether coordinated at Union level or | whether coordinated at European (h) gollectlve nEaE. underta_kmgs and
point h | not and the depositaries and managers | not and the depositaries and managers | Union level or not and the pension funds: whether  coordinated  at
of such undertakings; of such undertakings; depositaries and managers of such Europear_1 Union level or not and the
undertakings: deposnar_les and managers of such
undertakings;
193. Art. 2 (i) persons who: (i) persons [...]: (i) persons who: Agreed silence procedure 20130912
— para . N .
1_ [Subject to lawyer linguist review]
point i (i) persons who:
194. Art. 2 | - deal on own account in financial (i) who deal on own account, (i) deal on own account in financial T: check drafting of articulation with other
—para | instruments, excluding persons who including market makers, in instruments, excluding persons who exemptions (eg rows 182, 188) once
1- deal on own account by executing commodity derivatives, emission deal on own account when executing | political decisions taken
pointi | client orders, or allowances or derivatives thereof, client ordersl , . .
- excluding persons who deal on own Trilogue 20130904 Comml_ss‘lon to prepare
indent account by executing client orders; or proposal for when dealing is deemed to be
1 ‘ancillary' (row 212)
195. Art. 2 | - provide investment services, other L..] (ii) provide investment services, other
—para | than dealing on own account, than dealing on own account,
1- exclusively for their parent exclusively for their parent
pointi | undertakings, for their subsidiaries or undertakings, for their subsidiaries or
- for other subsidiaries of their parent for other subsidiaries of their parent
indent | undertakings, or undertakings, or
2
196. Art. 2 | - provide investment services, other (ii) providing investment services, (iii) provide investment services,
—para | than dealing on own account, in other than dealing on own account, in | other than dealing on own account, in
1- commodity derivatives or derivative commodity derivatives or [...] commodity derivatives or derivative
pointi | contracts included in Annex I, emission allowances or derivatives contracts included in point (10) of

Section C 10 or emission allowances

thereof to the customers or suppliers

Section C of Annex | or emission
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indent | or derivatives thereof to the clients of | of their main business; allowances or derivatives thereof to
3 their main business, the clients of their main business,
197. Art. 2 | - provided that in all cases this is an provided that for each of the above provided that in all cases:
—para | ancillary activity to their main cases individually and on an L. , L .
1- business, when considered on a group | aggregate basis this is an ancillary - th's IS an ancillary activity to their
pointi | basis, and that main business is not activity to their main business, when | Main business, when considered on a
- the provision of investment services | considered on a group basis, and that | conselidated or non-consolidated
indent | within the meaning of this Directive main business is not the provision of group ba5|s,_a_nd that_ main business is
4 or banking services under Directive investment services within the not t_he provision of mves_tment .
2006/48/EC; meaning of this Directive or banking | Services within the meaning of this
services under Directive Directive or banking services under
2006/48/EC, and the persons do not | Directive 2006/48/EC or acting as a
apply a high frequency algorithmic market-maker in relation to
trading technique; commodity derivatives,
198. —they report annually to the
relevant competent authority the
basis on which they consider that
their activity under points (i), (ii)
and (iii) is ancillary to their main
business;
199. Art. 2 (j) persons providing investment (j) persons providing investment (j) persons providing investment Agreed silence procedure 20130912
—para | advice in the course of providing advice in the course of providing advice in the course of providing . . .
1- another professional activity not another professional activity not another professional activity not (i) persons providing investment advice in
point j | covered by this Directive provided covered by this Directive provided covered by this Directive provided the_ course of providing another_ profe_ssmpal
that the provision of such advice is that the provision of such advice is that the provision of such advice is activity not covered by this Directive
not specifically remunerated; not specifically remunerated; not specifically remunerated; prowded_ 'ghat the provision of such advice is
not specifically remunerated;
200. Art. 2 | (k) firms which provide investment L..] | Agreed silence procedure 20130912
—para | services and/or perform investment
1- activities consisting exclusively in
point k | dealing on own account on markets in I

financial futures or options or other
derivatives and on cash markets for
the sole purpose of hedging positions
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on derivatives markets or which deal
for the accounts of other members of
those markets or make prices for
them and which are guaranteed by
clearing members of the same
markets, where responsibility for
ensuring the performance of contracts
entered into by such firms is assumed
by clearing members of the same
markets;

201. Art. 2 | () associations set up by Danishand | (I) associations set up by Danish and | (I) associations set up by Danish and | Agreed silence procedure 20130912
—para | Finnish pension funds with the sole Finnish pension funds with the sole Finnish pension funds with the sole - . _—
1- aim of managing the assets of pension | aim of managing the assets of pension | aim of managing the assets of pension | (1) associations set up by Danish and Finnish
point | | funds that are members of those funds that are members of those funds that are members of those pension funds with the sole aim of managing
associations; associations; associations; the assets of pension funds that are members
of those associations;
202. Art. 2 (m)‘agenti di cambio’ whose (m) ‘agenti di cambio’ whose (m) ‘agenti di cambio’ whose Agreed silence procedure 20130912
—para | activities and functions are governed | activities and functions are governed | activities and functions are governed . L . .
1- by Article 201 of Italian Legislative | by Article 201 of Italian Legislative | by Article 201 of Italian Legislative | () ‘agenti di cambio’ whose activities and
point Decree No 58 of 24 February 1998. Decree No 58 of 24 February 1998. Decree No 58 of 24 February 1998; fun;tlons are gc_)verned by Article 201 of
m Italian Legislative Decree No 58 of
24 February 1998;
203. Art. 2 (n) transmission system operators as (n) transmission system operators as (n) transmission system operators as Trilogue 20130904: issue left open
—para | defined in Article 2(4) of Directive defined in Article 2(4) of Directive defined in Article 2(4) of Directive
1- 2009/72/EC or Article 2(4) of 2009/72/EC or Atrticle 2(4) of 2009/72/EC or Article 2(4) of
point n | Directive 2009/73/EC when carrying | Directive 2009/73/EC when carrying | Directive 2009/73/EC when carrying

out their tasks under those Directives
or Regulation (EC) 714/2009 or
Regulation (EC) 715/2009 or network
codes or guidelines adopted pursuant
those Regulations.

out their tasks under those Directives
or Regulation (EC) 714/2009 or
Regulation (EC) 715/2009 or network
codes or guidelines adopted pursuant
to those Regulations, any persons
acting as service providers on their
behalf to carry out their task under
the afore mentioned Directives and
Regulations or network codes or

out their tasks under those Directives
or Regulation (EC) 714/2009 or
Regulation (EC) 715/2009 or network
codes or guidelines adopted pursuant
those Regulations.
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guidelines adopted pursuant to those
Regulations, and any operator or
administrator of an energy balancing
mechanism, pipeline network or
system to keep in balance the supplies
and uses of energy when carrying out
such tasks.

This exemption will only apply to
persons engaged in the activities set
out above where they

or provide
investment services related to
commodity derivatives in order to
carry out those activities. This
exemption shall not apply with regard
to the operation of a secondary
market, including a platform for
secondary trading in financial
transmission rights.

204. (0) persons providing investment Trilogue 20130904: Commission to provide
services exclusively in commodities, egs of who would be exempted. Presidency
emission allowances and/or to provide further explanation of rationale
derivatives thereof for the sole for proposed exemption

purpose of hedging the commercial
risks of their clients, where these
clients are exclusively local
electricity undertakings falling within
Avrticle 2(35) of Directive
2009/72/EC and/or natural gas
undertakings falling within Article
2(1) of Directive 2009/73/EC, and
provided that these clients jointly
hold 100% of the capital or of the
voting rights of these persons,
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exercise joint control and are exempt
under Article 2(1)(i) should they
carry out these investment services
themselves. These persons should
comply with the following
organisational requirements:

(i) the set-up of a supervisory
committee overseeing the trading
activity of these persons;

(ii) trading rules and a risk
management handbook that govern
the trading activity pursued by these
persons in order to act in the best
interest of the clients and to ensure
the orderly functioning and integrity
of financial markets;

(iii) the existence of a profit and loss
transfer agreement between these
persons and the abovementioned

clients.

205. (p) persons providing investment Trilo_gue 20130904: Commission to
services exclusively in emission provide egs of \{vho would be _
allowances and/or derivatives thereof exempted. Pres[dency to _prOVIde
for the sole purpose of hedging the further explanation of rationale for
commercial risks of their clients, proposed exemption

where these clients are exclusively
operators falling within Article 3(f) of
Directive 2003/87/EC, and provided
that these clients jointly hold 100% of
the capital or voting rights of these
persons, exercise joint control and are
exempt under Article 2(1)(i) should
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they carry out these investment
services themselves. These persons
should comply with the following
organisational requirements:

(i) the set-up of a supervisory
committee overseeing the trading
activity of these persons;

(ii) trading rules and a risk
management handbook that govern
the trading activity pursued by these
persons in order to act in the best
interest of the clients and to ensure
the orderly functioning and integrity
of financial markets;

(iii) the existence of a profit and loss
transfer agreement between the joint
venture and the abovementioned
clients.

206. (q) Central Securities Depositaries [Technical note: if included would need to
that are regulated under Union be adapted to read as follows, because some
legislation. CSDs are regulated as credit institutions:

(g) Central Securities Depositaries that are
regulated "as such™ under Union legislation.
See also row 290

Trilogue 20130904: return to issue once
situation with CSD Regulation is clearer

207. Art. 2 | 2. The rights conferred by this 2. The rights conferred by this 2. The rights conferred by this Technical group proposal

—para | Directive shall not extend to the Directive shall not extend to the Directive shall not extend to the
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2 provision of services as counterparty | provision of services as counterparty | provision of services as counterparty : P :
in transactions carried out by public in transactions carried out by public in transactions carried out by public [Subject to lawyer linguist review.]
bodies dealing with public debt or by | bodies dealing with public debt or by | bodies dealing with public debt or by | Technical group 17 09
members of the European System of | members of the European System of | members of the ESCB performing . .
Central Banks performing their tasks | Central Banks performing their tasks | their tasks as provided for by the 2. The rights conferred by this Directive
as provided for by the Treaty and the | as provided for by the Treaty and the | TFEU and the Statute of the ESCB shall not extend to the provision of services
Statute of the European System of Statute of the European System of and of the European Central Bank as counterparty in transactions carried out by
Central Banks and of the European Central Banks and of the European (ECB) or performing equivalent public bodies dealing with public debt or by
Central Bank or performing Central Bank or performing functions under national parliaments. | members of the ESCB performing their tasks
equivalent functions under national equivalent functions under national as provided for by the TFEU and the Statute
provisions. provisions. of the ESCB and of the Eqropean Qentral
Bank (ECB) or performing equivalent
functions under national provisions.
208. Art. 2 | 3. The Commission shall adopt 3. The Commission shall adopt 3. The Commission shall adopt Agreed silence procedure 20130912
—para | delegated acts in accordance with delegated acts in accordance with delegated acts in accordance with — .
3 Article 94 concerning measures in Article 94 concerning measures in Article 94 concerning measures in [Substance ~identical. ~Subject to lawyer
respect of exemptions (c) and (i), to | respect of exemption (c) respect of the exemption laid down in | linguist revision ]
clarifying when an activity is to be paragraph 1(c) to clarify when an 3. The Commission shall adopt delegated
considered as ancillary to the main . activity is provided in an incidental acts in accordance with Article 94
for determining when an activity is exemption laid down in paragraph 1(c) to
provided in an incidental manner. clarify when an activity is provided in an
incidental manner.
2009. Art. 2 | The criteria for determining whether | [...] | Agreed silence procedure 20130912
—para | an activity is ancillary to the main
3- business shall take into account at I
subpar | least the following elements:
a2
210. Art. 2 | - the extent to which the activity is L..] | Agreed silence procedure 20130912
—para | objectively measurable as reducing
3- risks directly related to the I
subpar | commercial activity or treasury
az2- financing activity,
indent
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1
211. Art. 2 | - the capital employed for carrying L..] | Agreed silence procedure 20130912
—para | out the activity.
3~ |
subpar
az2-—
indent
2
212. Art. 2 4. ESMA shall develop draft 3a. ESMA shall develop draft Trilogue 20130904: Commission to prepare
—para regulatory technical standards in regulatory technical standards to proposal for when dealing is deemed to be
3a respect of exemption 2(1)(i) to specify the criteria for determining ‘ancillary' (row 212)
(new) specify the criteria for establishing whether an activity is ancillary to

when an activity is to be considered the main business, taking into
as ancillary to the main businessona | account at least the following:

group level (a) the extent to which the activity is

The criteria [...] shall take into objectively measurable as reducing

account at least the following | isks directly related to the
elements: commercial activity or treasury

financing activity;

(a) ) . (b) the need for ancillary activities to
. ancillary activity in absolute | constitute a minority of activities at
terms; group level, and at an entity level

unless services provided only to
(b) the capital employed for carrying | other members of the same group;
out the ancillary activity relative to
the capital employed for carrying out | (c) the size of the activity relative to
the main business: the main activities and the
significance of the activity in the
(c) the size of their trading activity in | relevant markets;

financial _instruments in _absolute
terms;

(d) the desirability of limiting net
credit risk exposures to non-
systemically significant levels;

(d) the size of their trading activity
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com_pared _1o _the overall _market (e) the scale of market risk
trading activity in that asset class. associated with the activity relative
. L .| tothe market risk arising from the
The trading activity referred to in main business:
subparagraphs (c) and (d) above shall '
be calculated on a group level. (F) systemic relevance of the sum of
net positions and exposures of a
The abovementioned elements shall | non-financial counterparty as
exclude: referred to in Article 10 of
Regulation (EU) No 648/2021 of the
(a) _intra-group _ transactions as | European Parliament and of the
referred to in Article 3 of Regulation | Council of 4 July 2012 on OTC
(EU) No 648/2012 that serve group- | derivatives, central counterparties
wide liquidity and/or risk | and trade repositories?.
management purposes;
(b) transactions in derivatives which
are __ objectively measurable as
reducing risks directly related to the
commercial activity or treasury
financing activity;
(c) transactions in commodity
derivatives and emission allowances
entered into to fulfil obligations to
provide liquidity on a trading venue.
213. ESMA shall submit those draft | ESMA shall submit those draft T: date to be added following political
requlatory technical standards to the | regulatory technical standards to the | decision
Commission by [insert date]. Commission by [...]" ESMA shall submit those draft regulatory
technical standards to the Commission by
1
! OJ L 201, 27.7.2012, p. 1.

*

OJ please insert date: 12 months after the date of entry into force of this Directive.
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0OJ please insert date: x months after the
date of entry into force of this Directive

214, Power is delegated to  the | Power is delegated to the Agreed silence procedure 20130912
Commission to adopt the requlatory | Commission to adopt the regulatory . L
technical standards referred to in the | technical standards referred to in Pgwer 'ﬁ de'eg"’:md 10 thi} (?O”I‘m'ss'gn ;0
first subparagraph in accordance with | the first subparagraph in & fopt (tj et rggut?]tor])c/_ tfc ntljca stan r? ros
the procedure laid down in Articles | accordance with Articles 10 to 14 of re errg 0 1n h € lr_sl subparagrapf n
10 to 14 of Requlation (EU) No | Regulation (EU) No 1095/2010. accordance with Articles 10 to 14 of
1095/2010. Regulation (EU) No 1095/2010.
215. Art. 3 | Optional exemptions Optional exemptions Optional exemptions Agreed silence procedure 20130912
— title . .
Optional exemptions
216. Art. 3 | 1. Member States may choose not to 1. Member States may choose not to 1. Member States may choose not to T: articulation of need for regulation at
—para | apply this Directive to any persons apply this Directive to any persons apply this Directive to any persons national level (rows EP 216 and Council
1 for which they are the home Member | for which they are the Home Member | for which they are the home Member | 225)
State that: State and which: State, provided that the activities of hnical
those persons are authorised and Technical group 28 08
regulated at national level, where EP text agreed (equivalent in Council row
those persons: 22
5)
1. Member States may choose not to apply
this Directive to any persons for which they
are the home Member State, provided that
the activities of those persons are authorised
and regulated at national level, where those
persons:
217. Art. 3 | —are not allowed to hold clients' —are not allowed to hold clients' (a) are not allowed to hold clients' Agreed silence procedure 20130912
—para | funds or securities and which for that | funds or securities and which for that | funds or securities and which for that " hold clients' f
1- reason are not allowed at any time to | reason are not allowed at any time to | reason are not allowed at any time to @) e 100 & OV\;?.dht(:‘ ° g clients' funds or
indent | place themselves in debit with their | place themselves in debit with their | place themselves in debit with their | Securities and which for that reason are not

allowed at any time to place themselves in

*

OJ please insert date: 12 months after the date of entry into force of this Directive.
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1 clients, and clients, and clients; debit with their clients; and
218. Art.3 | —are not allowed to provide any —are not allowed to provide any (b) are not allowed to provide any Trilogue 20130904: solution to be found at
—para | investment service except the investment service except the [... investment service except the technical level
1- provision of investment advice, with | reception and transmission of orders provision of investment advice, with hnical i
indent | or without the reception and in transferable securities and units in | or without the reception and Technical meeting 26 09
2 transmission of orders in transferable | collective investment undertakings transmission of orders in transferable | [Note for Lawyer-Linguists: please keep
securities and units in collective and/or the provision of investment securities and units in collective "and/or" here. Intention is to clearly cover
investment undertakings , and advice in relation to such financial investment undertakings, and the situations whether one or other of the two
instruments, and reception and transmission of orders | jnvestment services is provided and also
in transferable securities and units | sjtuations where both are provided.]
in collective investment
undertakings at the initiative of the
client; and — are not allowed to provide any investment
service except the [...] reception and
transmission of orders in transferable
securities and units in collective investment
undertakings and/or__the provision of
investment advice in relation to such
financial instruments, and
219. Art. 3 | —inthe course of providing that — in the course of providing that (c) in the course of providing that Agreed silence procedure 20130912
—para | service, are allowed to transmit orders | service, are allowed to transmit orders | service, are allowed to transmit orders . L )
1- only to: only to: only to: (c) in the course of providing that service,
T — ’ ’ ’ are allowed to transmit orders only to:
3
220. Art. 3 | (i) investment firms authorised in (i) investment firms authorised in (i) investment firms authorised in Agreed silence procedure 20130912
—para | accordance with this Directive; accordance with this Directive; accordance with this Directive; . . . ) .
1- (i) investment firms authorised in
it accordance with this Directive;
3-
point i
221. Art. 3 | (ii) credit institutions authorised in (i) credit institutions authorised in (i) credit institutions authorised in Agreed silence procedure 20130912
—para | accordance with Directive accordance with Directive accordance with Directive . . . .
1_ (i) credit institutions authorised in
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indent | 2006/48/EC; 2006/48/EC; 2006/48/EC; accordance with Directive 2006/48/EC;
3-—
point ii

222. Art. 3 | (iii) branches of investment firms or (iii) branches of investment firms or (iii) branches of investment firms or Agreed silence procedure 20130912
—para | of credit institutions which are of credit institutions which are of credit institutions which are . .
1- authorised in a third country and authorised in a third country and authorised in a third country and (iii) . b_ran(_:he§ of YGRS flrm_s or’ e
indent | which are subject to and comply with | which are subject to and comply with | which are subject to and comply with Cr?d't N7 Wh'.Ch are auth_orlsed In a
3- prudential rules considered by the prudential rules considered by the prudential rules considered by the third GO and Wh'Ch are SUbJe.Ct o and
point competent authorities to be at least as | competent authorities to be at least as | competent authorities to be at least as comply with prudentlgl_ rules considered by
i stringent as those laid down in this stringent as those laid down in this stringent as those laid down in this the competent authorities to be at least as

Directive, in Directive 2006/48/EC or | Directive, in Directive 2006/48/EC | Directive, in Directive 2006/48/EC or | Stringent as  those laid down in this
in Directive 2006/49/EC; or in Directive 2006/49/EC; in Directive 2006/49/EC; Directive, in Directive 2006/48/EC or in
Directive 2006/49/EC;

223. Art. 3 | (iv) collective investment (iv) collective investment (iv) collective investment Agreed silence procedure 20130912
—para | undertakings authorised under the law | undertakings authorised under the law | undertakings authorised under the law | . . .
1- of a Member State to market unitsto | of a Member State to market unitsto | of a Member State to market unitsto | (1Y) (_:ollectlve investment _undertakings
indent | the public and to the managers of the public and to the managers of the public and to the managers of authorised under the law of a Member State
3- such undertakings; such undertakings; such undertakings; to market units to the public and to the
point managers of such undertakings;
iv

224, Art. 3 | (V) investment companies with fixed (v) investment companies with fixed (v) investment companies with fixed | Agreed silence procedure 20130912
—para | capital, as defined in Article 15(4) of | capital, as defined in Article 15(4) of | capital, as defined in Article 15(4) of . . N .
1- Second Council Directive 77/91/EEC | Second Council Directive 77/91/EEC | Second Council Directive 77/91/EC | (V) investment companies with fixed capital,
indent | of 13 December 1976 on coordination | of 13 December 1976 on coordination | of 13 December 1976 on coordination | 8 defined in Article 15(4) of ~Second
3- of safeguards which, for the of safeguards which, for the of safeguards which, for the Council ~ Directive  77/91/EEC  of
point v | protection of the interests of members | protection of the interests of members | protection of the interests of members | 3 December 1976 on coordination = of

and others, are required by Member
States of companies within the
meaning of the second paragraph of
Article 58 of the Treaty, in respect of
the formation of public limited
liability companies and the
maintenance and alteration of their

and others, are required by Member
States of companies within the
meaning of the second paragraph of
Article 58 of the Treaty, in respect of
the formation of public limited
liability companies and the
maintenance and alteration of their

and others, are required by Member
States of companies within the
meaning of the second paragraph of
Article 58 of the Treaty, in respect of
the formation of public limited
liability companies and the
maintenance and alteration of their

safeguards which, for the protection of the
interests of members and others, are required
by Member States of companies within the
meaning of the second paragraph of Article
58 of the Treaty, in respect of the formation
of public limited liability companies and the
maintenance and alteration of their capital,
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capital, with a view to making such capital, with a view to making such capital, with a view to making such with a view to making such safeguards
safeguards equivalent?, the securities | safeguards equivalent 2, the safeguards equivalent the securities of | equivalent? the securities of which are listed
of which are listed or dealt in on a securities of which are listed or dealt | which are listed or dealt in on a or dealt in on a regulated market in a
regulated market in a Member State; in on a regulated market in a Member | regulated market in a Member State; Member State;
State;

225, Art. 3 | provided that the activities of those provided that the activities of those la. // Member States' regimes shall T: articulation of need for regulation at
—para | persons are authorised and regulated persons are authorised and regulated | submit the persons referred to in national level (rows EP 216 and Council
1- at national level. National regimes at national level. paragraph 1 to requirements which 225)
indent | should submit those persons to ) . ) are at least analogous to the following .

3- requirements which are at least National regimes shall submit those | 0. jirements under this Directive, Technical group 28 08

pOintV analogous to the fO“OWing persons to requ”ements WhICh are_ at taklng into account theil’ Size, I’iSk 1. part "provided national |eve|" from

- requirements under the present least analogous to the following profile and legal form: Council text covered in row 216

subpar | directive: requirements under this Directive:

a? 2. test deletion of EP addition on basis that
specific Articles referred to in the following
list already include provisions on
proportionality  in  the  authorisation
conditions/process
la. Member States' regimes shall submit the
persons referred to in paragraph 1 to
requirements which are at least analogous to
the following requirements under this
Directive:

226. Art. 3 | (i) conditions and procedures for (i) conditions and procedures for (a) conditions and procedures for T: inclusion of implementing measures
—para | authorisation and on-going authorisation and on-going authorisation and on-going .

1- supervision as established in Article 5 | supervision as established in Article 5 | supervision as established in Article 5 | Technical group 28 08

indent | (1) and (3), Articles 7, 8, 9, 10, 21 (1) and (3), Articles 7, 8, 9, 10, 21 (1) and (3), Articles 7,8, 9,10, 21, 22 | | awyers to check whether reference to

3- and 22; and 22; and 23 and the respective implementing measures is necessary, or not

point v implementing measures adopted by | pecause covered by the reference to the

— the Commission by means of

! OJ L 26, 31.1.1977, p. 1. Directive as last amended by the 1994 Act of Accession.

2 | OJ L 26, 31.1.1977, p. 1. Directive as last amended by the 1994 Act of Accession.
20J L 26, 31.1.1977, p. 1. Directive as last amended by the 1994 Act of Accession
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subpar delegated acts in accordance with relevant Articles

az2- Article 94; .

subpoi (@) _con_dltlons and _ procedur«_as_ for

nti authorisation and on-going supervision as
established in Article 5 (1) and (3), Articles
7, 8,9, 10, 21, 22 and 23 and the respective
implementing measures adopted by the
Commission by means of delegated acts in
accordance with Article 94;

2217. Art. 3 | (ii) conduct of business obligations as | (ii) conduct of business obligations as | (b) conduct of business obligations as | T: align references to content of Arts 24 and
—para | established in Article 24 (1), (2), (3), | established in Article 24 (1), (2), (3), | established in Article 24 (1), (2), (3), | 25 once political decisions taken on those
1- (5), Article 25(1), (4) and (5) and the | (5) and (6A), Article 25(1), (4) and (5) and Article 25(1), (4) and (5) and | Articles. Align to decision row 229a
indent | respective implementing measures in | (5),and, where the national regime the respective implementing
3- Directive 2006/73/EC. allows those persons to appoint tied measures in Directive 2006/73/EC;
point v agents, Article 29, and the respective
- implementing measures in Directive
subpar 2006/73/EC.
a2-
subpoi
nt ii

228. (c) organisational requirements as Trilogue 20130904: solution to be found at

established in Article 16(3) and the
delegated acts adopted by the
Commission in accordance with
Article 94.

technical level
Technical meeting 26 09

T: check reference to 16(3) to ensure it only
covers principles on conflicts of interests not
specific provisions on product governance
which are not relevant for firms benefitting
from this exemption.

[16(6) and 16(7) added in response to row
2293]

(c) organisational  requirements as
established in Articles [16(3]), 16(6) and
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16(7) and the corresponding delegated acts
adopted by the Commission in accordance
with Article 94.
229. Art. 3 | Member States shall require persons Member States shall require persons 1b. Member States shall require Trilogue 20130904: solution to be found at
—para | excluded from the scope of this excluded from the scope of this persons excluded from the scope of technical level
1- Directive under paragraph 1 to be Directive under this paragraph [...] to | this Directive under paragraph 1 to be . .
subpar | covered under an investor- be covered by an investor- covered under an investor- Technical meeting 26 09
az2- compensation scheme recognized in compensation scheme recognized in compensation scheme recognised in Member States shall require persons
first accordance with Directive 97/9/EC or | accordance with Directive 97/9/EC, accordance with Directive 97/9/EC of | axcluded from the scope of this Directive
part under a system ensuring equivalent or a professional indemnity insurance | the European Parliament and of the under this paragraph [...] to be covered by
protection to their clients. ensuring equivalent protection to their | Council of 3 March 1997 on investor- | gp Twestor-compensation scheme
clients. compensation schemes* or under a_ recognized in accordance with Directive
system ensuring equivalent protection | 97/9/EC of the European Parliament and of
to their clients. Member States may | the Council of 3 March 1997 on investor-
allow professional indemnity compensation schemes?. Member States
insurances as an alternative may allow investment firms not to be
coverage, where this would be covered by such a scheme provided they
appropriate and proportionate inthe | hold _ professional indemnity _insurance
view of the size, risk profile and legal | where, taking into account the size, risk
nature of the persons excluded from | profile_and legal nature of the persons
the scope of this Directive under excluded in accordance with paragraph 1,
paragraph 1. equivalent protection to their clients is
ensured.
229a Art. 3 Member States shall ensure that Trilogue 20130904: solution to be found at
— para persons who are excluded from the technical level
1- scope of this Directive under : .
subpar parggraph 1 and who are selling Technical meeting 26 09
az2-— finanCiaI inStrumentS to I’etai| C|ientS see row 228: added reference to 16(6) and
second or providing investment advice or (7). Articles 24 and 25 already covered in
part portfolio management to retail row 227.
clients, have to obey rules for
! OJ L 84, 26.3.1997, p. 22.
2 OJ L 84, 26.3.1997, p. 22.
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investor protection which are
equivalent to the provisions of
Article 16(6) and (7) and Articles 24
and 25.

[.]

230. By way of derogation from the Trilogue 20130904: solution to be found at
previous subparagraph, Member technical level
States may require that where the - -
aforementioned persons provide the i Ge TEalig 28 0
investment services of the reception Pres. to explain why needed. COM to check
and transmission of orders and/or of whether this raises concerns
the provision of investment advice in
units _in _ collective investment
undertakings and act as an
intermediary with a management
company as defined in [UCITS
Directive} to be jointly and severally
liable with the management company
for any damages incurred by the
client in relation to these services.
231. Art. 3 | 2. Persons excluded from the scope of | 2. Persons excluded from the scope of | 2. Persons excluded from the scope of | Agreed silence procedure 20130912
—para | this Directive according to paragraph | this Directive according to paragraph | this Directive according to paragraph .
2 1 cannot benefit from the freedomto | 1 shall not benefit from the freedom 1 shall not benefit from the freedom 2'_ Per_sons exclu_ded from the scope of this
provide services and/or activities or to provide services and/or to perform | to provide services and/or activities Dwecpve according to paragraph. L shall_not
to establish branches as provided for | activities or to establish branches as or to establish branches as provided benefit from the freedqm_ FO provide SETVICES
in Articles 36 and 37 respectively. provided for in Articles 36 and 37 for in Articles 36 and 37 respectively, | and/or to_perform activities or to establish
respectively. branches as provided for in Articles 36 and
37 respectively.
232. Art. 3 | 3. Member States shall communicate | 3. Member States shall communicate | 3. Member States shall notify the Agreed silence procedure 20130912
—para | to the European Commission and to to the European Commission and to Commission and ESMA of the ) . .
3 ESMA whether they exercise the ESMA whether they exercise the exercise of the option under this Subject to lawyer linguist review

option under this Article and shall
ensure that each authorisation granted
in accordance with paragraph 1
mentions that it is granted according

option under this Article and shall
ensure that each authorisation granted
in accordance with paragraph 1
mentions that it is granted according

Article and shall ensure that each
authorisation granted in accordance
with paragraph 1 mentions that it is
granted according to this Article.

3. Member States shall notify the
Commission and ESMA of the exercise of
the option under this Article and shall ensure
that each authorisation granted in
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to this Article.

to this Article.

accordance with paragraph 1 mentions that it
is granted according to this Article.

233. Art. 3 | 4. Member States shall communicate | 4. Member States shall communicate | 4. Member States shall communicate | Agreed silence procedure 20130912

—para | to ESMA the provisions of national to ESMA the provisions of national to ESMA the provisions of national ]

4 law analogous to the requirements of | law analogous to the requirements of | law analogous to the requirements of | 4- Member States shall communicate to
the present directive listed in this Directive listed in paragraph 1. this Directive listed in paragraph 1. ESMA the provisions of national law
paragraph 1. analogous to the requirements of this

Directive listed in paragraph 1.
234, Art. 4 | Definitions Definitions Definitions Agreed silence procedure 20130912

— title

Definitions

Technical meeting 29 08
Note for all definitions:
Place of each definition (MiFID or MiFIR)
and mechanism of cross-referencing
between definitions in both texts to be
reviewed once texts stable

235. Art. 4 | 1. For the purposes of this Directive, | 1. For the purposes of this Directive, 1. For the purposes of this Directive, | Agreed silence procedure 20130912

—para | the definitions provided in Article 2 the definitions provided in Article 2 the definitions provided in Article 2 o

1 of Regulation (EU) No .../... of Regulation (EU) No .../... of Regulation (EU) No .../... 1. For the PUTPOSES Of. this D|_rect|ve, s
[MIFIR] shall apply to this Directive. | [MiFIR] shall apply to this Directive. | [MiFIR] shall apply to this Directive. | définitions  provided in  Article 2 of

Regulation (EU) No .../... [MiFIR] shall
apply to this Directive.
236. Art. 4 | 2. The following definitions shall also | 2. The following definitions shall also | 2. The following definitions shall also | Agreed silence procedure 20130912
—para | apply: apply: apply:
2 P PPy PPl PPl 2. The following definitions shall also apply:
237. Art. 4 | 1) ‘Investment services and activities” | 1) ‘Investment services and activities’ | (1) ‘investment services and Agreed silence procedure 20130912

—para | means any of the services and means any of the services and activities” means any of the services . . e

2- activities listed in Section A of Annex | activities listed in Section A of Annex | and activities listed in Section A of () TURMESEn,  Servites amdl el e

point 1 | I relating to any of the instruments I relating to any of the instruments Annex | relating to any of the means any of the services and activities

listed in Section C of Annex I;

listed in Section C of Annex I;

instruments listed in Section C of

listed in Section A of Annex | relating to any
of the instruments listed in Section C of
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Annex [; Annex [;
238. Art. 4 | The Commission shall adopt by The Commission shall adopt by The Commission shall adopt Agreed silence procedure 20130912
—para | means of delegated acts in means of delegated acts in delegated acts in accordance with H . hall adot del d
2- accordance with Article 94 measures | accordance with Article 94 measures | Article 94 measures specifying: The Commission shall adopt delegated acts
point 1 | specifying: specifying: in accordance with Article 94 measures
o ' ' specifying:
subpar
a2
2309. Art. 4 | —the derivative contracts mentioned — the derivative contracts mentioned - the derivative contracts referred to T: description of SC7 derivatives having
—para | in Section C 7 of Annex I that have in Section C 7 of Annex | that have in point 7 of Section C of Annex | characteristics of financial instruments
2- the characteristics of other derivative | the characteristics of other derivative | that have the characteristics of other hnical 5
point 1 | financial instruments, having regard financial instruments + derivative financial instruments, Technical group 28 08
subpar | and settled through recognised they are cleared and settled through at avoiding circular definition as EMIR
a2- clearing houses or are subject to recognised clearing houses or are refers to MIFID. COM to provide
|1ndent regular margin calls; subject to regular margin calls; explanation of potential circularity.
Technical meeting 05 09
COM to cover this in non-paper on
commodities requested in second trilogue
meanwhile further consideration at technical
level to examine how EMIR works
precisely, also in the light of technical
comments from ESMA
240. Art. 4 | —the derivative contracts mentioned — the derivative contracts mentioned | - the derivative contracts referred to Technical group proposal
—para | in Section C 10 of Annex | that have | in Section C 10 of Annex | that have | in point (10) of Section C of Annex I he derivati forred (o i .
2- the characteristics of other derivative | the characteristics of other derivative | that have the characteristics of other | - € frlvatl_ve cont:‘acts re erreh tohm p0|r:1t
point 1 | financial instruments, having regard financial instruments, having regard | derivative financial instruments, (%10) 0 S_ec_tlon ? ohAnnex_ I that f_ave t_?
- to whether, inter alia, they are traded | to whether, inter alia, they are traded | having regard to whether, inter alia, | © aracterlstlcrs1 ot other derlvatl;]/e hlnar_mla
subpar | on aregulated market or an MTF, are | on a regulated market, OTF, or an | they are traded on a regulated market |r|1_strurrr]1ents, aVI(r;gdregard to V;’ etj er, ”Ilter
a2- cleared and settled through MTF, are cleared and settled through | or an MTF, are cleared and settled alia, they are traded on a regulated market,
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indent | recognised clearing houses or are CCPs or are subject to regular margin | through recognised clearing houses or | OTF, or an MTF, are cleared and settled
2 subject to regular margin calls; calls; are subject to regular margin calls; through CCPs or are subject to regular
margin calls;
241. Art. 4 | 2)‘Ancillary service’ means any of 2) ‘Ancillary service’ means any of (2) ‘ancillary service’ means any of Agreed silence procedure 20130912
—para | the services listed in Section B of the services listed in Section B of the services listed in Section B of . :
2_ Annex I: Annex I Annex I (2) ‘ancillary service’ means any of the
point 2 services listed in Section B of Annex I;
242. Art. 4 | 3)‘Investment advice’ means the 3) ‘Investment advice’ means the (3) ‘investment advice’ means the Agreed silence procedure 20130912
—para | provision of personal provision of personal provision of personal . ., .
2- recommendations to a client, either recommendations to a client, either recommendations to a client, either | (3) ‘Investment advice” means the provision
point 3 | upon its request or at the initiative of | upon its request or at the initiative of | upon its request or at the initiative of | ©f Personal recommendations to a client,
the investment firm, in respect of one | the investment firm, in respect of one | the investment firm, in respect of one | GIther upon its request or at the initiative of
or more transactions relating to or more transactions relating to or more transactions relating to the investment firm, in respect of one or
financial instruments; financial instruments; financial instruments; LIS transactions  relating to  financial
Instruments;
243. Art. 4 | 4) ‘Execution of orders on behalf of 4) ‘Execution of orders on behalf of (4) ‘execution of orders on behalf of Agreed silence procedure 20130912
—para | clients’ means acting to conclude clients’ means acting to conclude clients’ means acting to conclude . . .
2- agreements to buy or sell one or more | agreements to buy or sell one or more | agreements to buy or sell one or more | (4) “éxecution of orders on behalf of clients
point 4 | financial instruments on behalf of financial instruments on behalf of financial instruments on behalf of Tl L) 1 conc_lude ggrgements to buy
clients. Execution of orders includes clients. Execution of orders includes clients . Execution of orders includes | sell one or more financial !nstruments on
the conclusion of agreements to sell the conclusion of agreements to sell the conclusion of agreements to sell Peha'f of clients . Execution of orders
financial instruments issued by a financial instruments issued by a financial instruments issued by a 'UC'“O'93 th_e conclusion .Of LIRS e se!l
credit institution or an investment credit institution or an investment credit institution or an investment flna_nu{al |nstrumer_1ts [l b_y i el
firm at the moment of their issuance; | firm at the moment of their issuance; | firm at the moment of their issuance; | INStitution or an investment firm at the
moment of their issuance;
244, Art. 4 | 5) ‘Dealing on own account’ means 5) ‘Dealing on own account’ means (5) ‘dealing on own account’ means Agreed silence procedure 20130912
—para | trading against proprietary capital trading against proprietary capital trading against proprietary capital . . , .
2 - resulting in the conclusion of resulting in the conclusion of resulting in the conclusion of ) ) dealing on own account’ means tyadmg
point 5 | transactions in one or more financial | transactions in one or more financial | transactions in one or more financial | 29ainst proprietary capital resulting in the
TR T ST R conclusion of transactions in one or more
’ ' ' financial instruments;
245, Art. 4 6) ‘Market maker’ means a person 6) ‘Market maker’ means a person (6) ‘market maker’ means a person
—para | who holds himself out on the who holds himself out on the who holds himself out on the
2— financial markets on a continuous financial markets on a continuous financial markets on a continuous
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point 6 | basis as being willing to deal on own | basis as being willing to deal on own | basis as being willing to deal on own
account by buying and selling account by buying and selling account by buying and selling
financial instruments against his financial instruments against his financial instruments against his
proprietary capital at prices defined proprietary capital at prices defined proprietary capital | ;
by him; by him;
246. Art. 4 | 7) ‘Portfolio management’ means 7) ‘Portfolio management” means (7) ‘portfolio management” means Agreed silence procedure 20130912
—para | managing portfolios in accordance managing portfolios in accordance managing portfolios in accordance . . , .
2- with mandates given by clientsona | with mandates given by clientsona | with mandates given by clientsona | (7) ‘Portfolio management” means managing
point 7 | discretionary client-by-client basis discretionary client-by-client basis discretionary client-by-client basis pprtfollos n accorda_mce _W'th m_andates
where such portfolios include one or | where such portfolios include one or | where such portfolios include one or | 91Ven by clients on a discretionary client-by-
more financial instruments; more financial instruments; more financial instruments; client basis yvhere_ Sl_‘Ch portfolios include
one or more financial instruments;
247. Art. 4 | 8) ‘Client’ means any natural or legal | 8) ‘Client’ means any natural or legal | (8) ‘client” means any natural or legal | Agreed silence procedure 20130912
—para | person to whom an investment firm person to whom an investment firm person to whom an investment firm e
R provides investment or ancillary provides investment or ancillary provides investment or ancillary (8) “client” means any natural or legal person
point 8 | services; services; services; to whom an investment firm provides
investment or ancillary services;
248. Art. 4 | 9) ‘Professional client” means a client | 9) ‘Professional client’ means a client | (9) ‘professional client’ means a Agreed silence procedure 20130912
—para | meeting the criteria laid down in meeting the criteria laid down in client meeting the criteria laid down . . .
2_ Annex II: Annex |1 in Annex II: (9) ‘professional client’ means a client
point 9 ' ' ' meeting the criteria laid down in Annex II;
249, Art. 4 | 10) ‘Retail client’ means a client who | 10) ‘Retail client’ means a client who | (10) ‘retail client’ means a client who | Agreed silence procedure 20130912
—para | is not a professional client; is not a professional client; is not a professional client; o ) )
2_ (10) ‘retail client’ means a client who is not
point a professional client;
10
250. Art. 4 | 11) "SME growth market" means a 11)‘SME growth market’ means a (12) 'SME growth market' means a 20130704 trilogue: agreed in principle
—para | MTF that is registered as an SME MTF that is registered as an SME MTF that is registered as an SME , .
2- growth market in accordance with growth market in accordance with growth market in accordance with (11) 'SME growth market' means a MTF that
point Article 35; Article 35; Article 35; Is registered as an SME growth market in
11 accordance with Article 35;
251. Art. 4 | 12) "Small and medium-sized 12)‘Small and medium-sized (12) ‘small and medium-sized 20130704 trilogue: agreed to consider
—para | enterprise" for the purposes of this enterprise’ for the purposes of this enterprise’ // means a company that whether any barrier to using 200 000 000
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2— Directive, means a company that had | Directive, means a company that had | has an average market capitalisation | threshold arising from interaction with other
point an average market capitalisation of an average market capitalisation of of less than EUR 200 000 000; legislation. Commission  subsequently
12 less than EUR 100 000 000 on the less than EUR 100 000 000 on the advised there is no such barrier.
basis of end-year quotes for the basis of end-year quotes for the
previous three calendar years; previous three calendar years;
252. Art. 4 | 13) ‘Limit order’ means an order to 13) ‘Limit order’ means an order to (13) ‘limit order’ means an order to Agreed silence procedure 20130912
—para | buy or sell a financial instrument at buy or sell a financial instrument at buy or sell a financial instrument at e ,
2- its specified price limit or better and | its specified price limit or better and | its specified price limit or better and | (13) ‘limit order” means an order to buy or
point for a specified size; for a specified size; for a specified size; se!l a f_ma_mual ITSURIASISEN TS sp_eqﬂeq
13 price limit or better and for a specified size;
253. Art. 4 | 14) ‘Financial instrument’ means 14) ‘Financial instrument” means (14) “financial instrument’ means Agreed silence procedure 20130912
—para | those instruments specified in those instruments specified in Section | those instruments specified in e L ,
2- Section C of Annex I; C of Annex I; Section C of Annex I; (14) dinancial instrument” means those
point instruments specified in Section C of
14 Annex I;
254, Art. 4 | 15) ‘Money-market instruments’ 15) ‘Money-market instruments’ (15) ‘money-market instruments’ Agreed silence procedure 20130912
—para | means those classes of instruments means those classes of instruments means those classes of instruments . . ,
2- which are normally dealt in on the which are normally dealt in on the which are normally dealt in on the (15) ‘money-market instruments’ means
point | money market, such as treasury bills, | money market, such as treasury bills, | money market, such as treasury bills, | t0se classes of instruments which are
15 certificates of deposit and commercial | certificates of deposit and commercial | certificates of deposit and commercial normally deal_t In-on thg money market_, such
papers and excluding instruments of papers and excluding instruments of papers and excluding instruments of e treasur_y bills, certificates of deposit a_md
payment; payment; payment; f:ommermal papers  and excluding
instruments of payment;
255. Art. 4 | 16) ‘Home Member State’ means: [...]1 [Moved to MiFIR row 136 with | (16) ‘home Member State’ means: T: inclusion or not of APA/ARM/CTP
— para addition of point (c) on data service . . L . .
2_ providers. Otherwise content T:_ inclusion of definition in MIFID or
point identical] MIFIR
16

Technical group 29 08

See identical text in MiFIR row 136; plus
APA/ARM/CTP included (new point c)
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256.

Art. 4
— para

point
16 -
subpoi
nta

(@) in the case of investment firms:

[...]1 [Moved to MiFIR row 136 with
addition of point (c) on data service
providers. Otherwise content
identical]

(2) in the case of investment firms:

T: inclusion in MiFID or MiFIR

Technical group 29 08
See identical text in MiFIR row 136

257.

Art. 4
— para
2 —
point
16 -
subpoi
nta-—
subppo
int i

(i) if the investment firm is a natural
person, the Member State in which its
head office is situated;

[...]1 [Moved to MiFIR row 136 with
addition of point (c) on data service
providers. Otherwise content
identical]

(i) if the investment firm is a natural
person, the Member State in which its
head office is situated;

T: inclusion in MiFID or MiFIR

Technical group 29 08
See identical text in MiFIR row 136

258.

Art. 4
— para
2 —
point
16 -
subpoi
nta-
subpoi
ntii

(i) if the investment firm is a legal
person, the Member State in which its
registered office is situated,;

(i) if the investment firm is a legal
person, the Member State in which its
registered office is situated,;

T: inclusion in MiFID or MiFIR

Technical group 29 08
See identical text in MiFIR row 136

259.

Art. 4
— para

point
16 -
subpoi
nta-—
subpoi

(iii) if the investment firm has, under
its national law, no registered office,
the Member State in which its head
office is situated,;

(iii) if the investment firm has, under
its national law, no registered office,
the Member State in which its head
office is situated;

T: inclusion in MiFID or MiFIR

Technical group 29 08
See identical text in MiFIR row 136
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ntiii
260. Art. 4 | (b) in the case of a regulated market, | [...] (b) in the case of a regulated market, | T: inclusion in MiFID or MiFIR
—para | the Member State in which the the Member State in which the
2- regulated market is registered or, if regulated market is registered or, if
point | under the law of that Member State it under the law of that Member State it | Technical group 29 08
16 - has no registered office, the Member has no registered office, the Member _ _ o
subpoi | State in which the head office of the State in which the head office of the | See identical text in MiFIR row 136
ntb regulated market is situated,; regulated market is situated;
261. Art. 4 | 17)‘Host Member State’ means the [...] [Moved to MiFIR row 137. | (17) ‘host Member State’ means the T: inclusion in MiFID or MiFIR
—para | Member State, other than the home Substance identical.] Member State, other than the home .
2— Member State, in which an Member State, in which an Technical group 29 08
point investment firm has a branch or investment firm has a branch or See identical text in MiEIR row 137
17 performs services and/or activities or performs services and/or activities or
the Member State in which a the Member State in which a
regulated market provides appropriate regulated market provides appropriate
arrangements so as to facilitate access arrangements so as to facilitate access
to trading on its system by remote to trading on its system by remote
members or participants established members or participants established
in that same Member State; in that same Member State;
262. Art. 4 | 18)‘Competent authority’ means the 18) ‘Competent authority’ means the | (18) ‘competent authority’ means the | Agreed silence procedure 20130912
—para | authority, designated by each authority, designated by each authority, designated by each . o
2— Member State in accordance with Member State in accordance with Member State in accordance with (18) ‘competent authority’ means the
point Article 48, unless otherwise specified | Article 69, unless otherwise specified | Article 69, unless otherwise specified fauthorlty, deS|gnateq :y each II\/Iember S;[ate
18 in this Directive; in this Directive; in this Directive; in aC(_:ordanCt_a . W_'t _Art,'c s ,69* LG
otherwise specified in this Directive;
263. Art. 4 | 19)‘Credit institutions’ means credit 19) ‘Credit institutions’ means credit | (19) ‘credit institution’ means a T: update reference with CRDIV
—para | institutions as defined under institutions as defined under Directive | credit institution as defined under hnical
2- Directive 2006/48/EC ; 2006/48/EC; Directive 2006/48/EC; Technical group 29 08
point (19) “credit institution’ means a credit
19 institution as defined in point (1) of Article
4(1) of Regulation (EU) No 575/2013;
264, Art. 4 | 20)°UCITS management company’ 20) ‘UCITS management company’ (20) ‘UCITS management company’ | Agreed silence procedure 20130912
—para | means a management company as means a management company as means a management company as
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2 - dhefmed in D|rect|I\_/e 2009/65/EfC t?f dhefmed in Dlrectll\_/e 2009/65/ECh0f dheflned in Dlrectllye 2009/65/EfC r?f (20) “UCITS management company’ means
point the European Parliament and of the the European Parliament and of the the European Parliament and of the a management company as defined in
20 Council of 13 July 2009 on the Council of 13 July 2009 on the Council of 13 July 2009 on the Directive 2009/65/EC of the European
coordination of laws, regulations and | coordination of laws, regulations and | coordination of laws, regulations and Parliament and of the Council of 13 July
administrative provisions relating to administrative provisions relating to administrative provisions relating to UIE G Eea iraen 61 G
undertzjlkin_gs for _ gndertaking_s for collective - gndertaking_s for collective - regulations and administrative pr’ovisions
(S:;)(I:Ler(;;[:ZS (I B\éels;@)er;t in transferable Er&vgf_trn;()ent 2|2n transferable securities Er&vgf_trn;()e?t in transferable securities .rel ating to u_ndertakings for coll (_eqtive
' ' ' investment in transferable securities
(UCITS)3;
265. Art. 4 | 21)‘Tied agent’ means a natural or 21) ‘Tied agent’ means a natural or (21) ‘tied agent’ means a natural or Agreed silence procedure 20130912
—para | legal person who, under the full and legal person who, under the full and legal person who, under the full and o ,
2- unconditional responsibility of only | unconditional responsibility of only | unconditional responsibility of only | (21) ‘tied agent’ means a natural or legal
point one investment firm on whose behalf | one investment firm on whose behalf | one investment firm on whose behalf | P€son Who under the full ar_1d uncondlthnal
21 it acts, promotes investment and/or it acts, promotes investment and/or it acts, promotes investment and/or responsibility of.only one mvest_ment firm
ancillary services to clients or ancillary services to clients or ancillary services to clients or on whose be_half It acts, _promotes myestment
prospective clients, receives and prospective clients, receives and prospective clients, receives and and/or gncnle}ry Services e el or
transmits instructions or orders from transmits instructions or orders from transmits instructions or orders from prospec_tlve clients, receives and tra_lnsml_ts
the client in respect of investment the client in respect of investment the client in respect of investment mstructlons_ ororders ff°'_“ the c|_|ent N
services or financial instruments, services or financial instruments, services or financial instruments, _respect of mvestmen_t Services or sl
places financial instruments or places financial instruments or places financial instruments or mstrt_;ments, places fma_mmal mstruments_or
provides advice to clients or provides advice to clients or provides advice to clients or pr_owdes _adwce to clients or [PREE G
prospective clients in respect of those | prospective clients in respect of those | prospective clients in respect of those §:I|ents In respe_ct of those financial
financial instruments or services; financial instruments or services; financial instruments or services; instruments or services;
266. Art. 4 | 22)‘Branch’ means a place of 22) ‘Branch’ means a place of | (22) ‘branch’ means a place of Agreed silence procedure 20130912
—para | business other than the head office business other than the head office | business other than the head office . , .
2 which is a part of an investment firm, | which is a part of an investment firm, | which is a part of an investment firm, | (32) branch® means a place of business
point | which has no legal personality and which has no legal personality and | which has no legal personality and other than the head office which is a part of
22 which provides investment services | which provides investment services | Which provides investment services | @n Investment firm, which has no legal

0J L 375, 31.12.1985, p. 3 © 302, 17.11.2009, p. 32 O . Directive as last amended by Directive 2001/108/EC of the European Parliament and of the Council
(OJ L 41, 13.2.2002, p. 35).

2 0JL 302, 17.11.2009, p. 32.

2 OJ L 302, 17.11.2009, p. 32.

8 OJ L 302, 17.11.2009, p. 32.
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and/or activities and which may also | and/or activities and which may also | and/or activities and which may also | personality and which provides investment
perform ancillary services for which provide ancillary services for which | perform ancillary services for which services and/or activities and which may
the investment firm has been the investment firm has been | the investment firm has been also perform ancillary services for which the
authorised; all the places of business | authorised; all the places of business | authorised; all the places of business | investment firm has been authorised; all the
set up in the same Member State by set up in the same Member State by | set up in the same Member State by places of business set up in the same
an investment firm with headquarters | an investment firm with headquarters | an investment firm with headquarters | Member State by an investment firm with
in another Member State shall be in another Member State shall be | in another Member State shall be headquarters in another Member State shall
regarded as a single branch; regarded as a single branch; regarded as a single branch; be regarded as a single branch;
267. Art. 4 | 23)‘Qualifying holding” means any 23) ‘Qualifying holding’ means any (23) ‘qualifying holding” means a Agreed silence procedure 20130912
—para | direct or indirect holding in an direct or indirect holding in an direct or indirect holding in an . o o, )
2— investment firm which represents investment firm which represents 10 investment firm which represents §23_) quallfy.lng .hOIdl.ng means a dlreCt. or
point 10 % or more of the capital or of the % or more of the capital or of the 10 % or more of the capital or of the indirect holding in an investment f|r_m which
23 voting rights, as set out in Articles 9 voting rights, as set out in Articles 9 voting rights, as set out in Articles 9 represe_nts 1.0 % or more of .the ca}pltal or of
and 10 of Directive 2004/109/EC, and 10 of Directive 2004/109/EC, and 10 of Directive 2004/109/EC of | the voting rights, as set out in Articles 9 and
taking into account the conditions taking into account the conditions the European Parliament and of the | 10 Of Directive  2004/109/EC of the
regarding aggregation thereof laid regarding aggregation thereof laid Council of 15 December 2004 on the | European Parliament and of the C_oun_cn of
down in Article 12(4) and (5) of that | down in Article 12(4) and (5) of that harmonisation of transparency 15 December 2004_0” the ha_rmonlsafuon ol
Directive, or which makes it possible | Directive, or which makes it possible | requirements in relation to '_cranspan_ancy reqm_rements In relatlon_ _to
to exercise a significant influence to exercise a significant influence information about issuers whose information about issuers whose securities
over the management of the over the management of the securities are admitted to trading on are adzmltte_d tq trading on a regu_lfated
investment firm in which that holding | investment firm in which that holding | a regulated market?, taking into marke'g , taking Ui Gl the_ condltlor)s
subsists; subsists; account the conditions regarding regarding aggregation thereof laid down in
aggregation thereof laid down in Art_|cle 12(4) an_d (5) qf that Dlrectl\{e, or
Article 12(4) and (5) of that V\_/hlgh_ mak_es it possible to exercise a
Directive, or which makes it possible 5|gn|f|<_:ant mfluen(_:e over the managem_ent
to exercise a significant influence of th_e investment firm in which that holding
over the management of the subsists;
investment firm in which that holding
subsists;
268. Art. 4 | 24)‘Parent undertaking’ means a 24) ‘Parent undertaking’ means a (24) ‘parent undertaking’ means a Agreed silence procedure 20130912
—para | parent undertaking as defined in parent undertaking as defined in parent undertaking as defined in
! 0OJ L 390, 31.12.2004, p. 38.
2 0OJ L 390, 31.12.2004, p. 38.
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2— Articles 1 and 2 of Seventh Council Articles 1 and 2 of Seventh Council Articles 1 and 2 of Seventh Council :
. Y o L 24) ¢ t rtaking’ t
point | Directive 83/349/EEC of 13 June Directive 83/349/EEC of 13 June Directive 83/349/EEC of ﬁnd)erf;‘kﬁg ;‘;’Szﬁﬁeg’ﬁ Artolos 1 a2 of
i 1. i 23. i
24 1983 on consolidated accounts; 1983 on consolidated accounts?”; 13 Junti 12983 on consolidated Seventh Council Directive 83/349/EEC of
accounts, 13 June 1983 on consolidated accounts?;
269. Art. 4 | 25)‘Subsidiary’ means a subsidiary 25) ‘Subsidiary’ means a subsidiary (25) ‘subsidiary’ means a subsidiary | Agreed silence procedure 20130912
—para | undertaking as defined in Articles 1 undertaking as defined in Articles 1 undertaking as defined in Articles 1 subsidiary’ .
2- and 2 of Directive 83/349/EEC, and 2 of Directive 83/349/EEC, and 2 of Directive 83/349/EEC, (2? e e S“b_SIIdlary .
point including any subsidiary of a including any subsidiary of a including any subsidiary of a un ertg Ing as detined in Artl_c s lan 2o
25 subsidiary undertaking of an ultimate | subsidiary undertaking of an ultimate | subsidiary undertaking of an ultimate D|rept|_ve 83/349/EI§C_, including any
parent undertaking; parent undertaking; parent undertaking; suk_)5|d|ary ofa sub3|d|ary sl i o el
ultimate parent undertaking;
270. Art. 4 | 26)‘Close links’ means a situationin | [...] [Moved to MiFIR row 138. | (26) ‘close links’ means a situation in | T: inclusion in MiFID or MiFIR
—para | which two or more natural or legal Content identical.] which two or more natural or legal hnical
2- persons are linked by: persons are linked by: Technical group 29 08
gg'”t See identical text in MiFIR row 138
271. Art. 4 | —'participation' which means the L..] (a) 'participation’ which means the T: inclusion in MiFID or MiFIR
—para | ownership, direct or by way of ownership, direct or by way of hnical
2- control, of 20% or more of the voting control, of 20% or more of the voting | 1 echnical group 29 08
ggint rights or capital of an undertaking; rights or capital of an undertaking; See identical text in MiFIR row 138
indent
1
272. Art. 4 | —'control’ which means the L..] (b) ‘control’ which means the T: inclusion in MiFID or MiFIR
—para | relationship between a parent relationship between a parent .
2 undertaking and a subsidiary, in all undertaking and a subsidiary, in all Technical group 29 08

23

OJ L 193, 18.7.1983, p. 1. Directive as last amended by Directive 2003/51/EC of the European Parliament and of the Council (OJ L 178, 17.7.2003, p. 16).

OJ L 193, 18.7.1983, p. 1. Directive as last amended by Directive 2003/51/EC of the European Parliament and of the Council (OJ L 178, 17.7.2003,
p. 16).

OJ L 193, 18.7.1983, p. 1.

OJ L 193, 18.7.1983, p. 1.
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point the cases referred to in Article 1(1) the cases referred to in Article 1(1) See identical text in MiFIR row 138
26 — and (2) of Directive 83/349/EEC, or a and (2) of Directive 83/349/EEC, or a
indent | similar relationship between any similar relationship between any
2 natural or legal person and an natural or legal person and an

undertaking, any subsidiary undertaking, any subsidiary

undertaking of a subsidiary undertaking of a subsidiary

undertaking also being considered a undertaking also being considered a

subsidiary of the parent undertaking subsidiary of the parent undertaking

which is at the head of those which is at the head of those

undertakings; undertakings;

273. Art. 4 | —asituation in which they are L..] (c) a situation in which they are T: inclusion in MiFID or MiFIR
—para | permanently linked to one and the permanently linked to one and the hnical )
2- same person by a control relationship; same person by a control Technical group 29 08
gg'”t relationship; See identical text in MiFIR row 138
indent
3
274, Art. 4 | 27) "Management body" means the 27) ‘Management body’ means the (27) ‘management body’ means the T: align to CRDIV and check consistency

—para | governing body of a firm, comprising | [...] body or bodies of an investment | governing body of a firm or data with definitions in MiFIR
2-— the supervisory and the managerial firm or of a market operator or of a services provider, comprising the .
point | functions, which has the ultimate data reporting services provider, supervisory and the managerial Technical group 29 08
27 decision-making authority and is appointed in accordance with the functions, which has the ultimate

empowered to set the firm's strategy,
objectives and overall direction.
Management body shall include
persons who effectively direct the
business of the firm

national law, which is empowered to
set the entity's strategy objectives
and overall direction, and which
oversees and monitors management
decision-making. This shall include
persons who effectively direct the
business of the entity.

decision-making authority and is
empowered to set the firm's or data
services provider's strategy,
objectives and overall direction.
Management body shall include
persons who effectively direct the
business of the firm;

Definitions relating to corporate governance
to be reviewed in light of the COM non-
paper on the corporate governance Articles

27) ‘Management body’ means the [...]
body or bodies of an investment firm,
market operator or data reporting services
provider, appointed in accordance with
national law, which are empowered to set
the entity's strategy, objectives and overall
direction, and which oversee and monitor
management decision-making and include
persons who effectively direct the business
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of the entity.
274a. Where, according to national law, T: align to CRDIV and check consistency
management body comprises with definitions in MiFIR
different bodies with specific .
functions, the requirements of this Technical group 29 08
Directive shall apply only to those Delete
members of the management body to ) )
whom the applicable national law Not included in CRDIV
assigns the respective responsibility;
275. Art. 4 | 28) "Management body in its L..] (28) 'management body in its T: align to CRDIV and check consistency
—para | supervisory function" means the supervisory function' means the with definitions in MiFIR
2 - managgment body acting in its _ manag_ement bod)_/ acting in its . Technical group 29 08
point supervisory function of overseeing supervisory function of overseeing
28 and monitoring management and monitoring management Definitions relating to corporate governance
decision-making; decision-making; to be reviewed in light of the COM non-
paper on the corporate governance Articles
(28) 'management body in its supervisory
function' means the management body
acting in its supervisory function of
overseeing and monitoring management
decision-making;
276. Art. 4 | 29) "Senior management" means 29) ‘Senior management’ means (29) 'senior management' means T:. tﬁ'('jg?. t.(i. CRPI\'\//I.?:r;g check consistency
—para | those individuals who exercise those individuals who exercise individuals who exercise executive with detinttions 1 Vi
2— executive functions with a firm and executive functions within an functions with a firm and who are Technical group 29 08
point who are responsible and accountable | investment firm or a market operator | responsible and accountable for the
29 for the day-to-day management of the | or a data reporting services provider | day-to-day management of the firm,

firm, including the implementation of
the policies concerning the
distribution of services and products
to clients by the firm and its
personnel;

and who are responsible and
accountable to the management body
for the day-to-day management of the

entity;

including the implementation of the
policies concerning the distribution of
services and products to clients by the
firm and its personnel;

Definitions relating to corporate governance
to be reviewed in light of the COM non-
paper on the corporate governance Articles

29) ‘Senior management’ means those
natural persons who exercise executive
functions within an investment firm or a
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market operator or a data reporting services
provider and who are responsible and
accountable to the management body for the
day-to-day management of the entity
including the implementation of the
policies concerning the distribution of
services and products to clients by the
firm and its personnel;

2717. Art. 4 | 30) "Algorithmic trading™ means 30) ‘Algorithmic trading’ means 30) ‘Algorithmic trading’ means
—para | trading in financial instruments where | trading in financial instruments where | trading in financial instruments where
2- a computer algorithm automatically a computer algorithm automatically a computer algorithm automatically
point determines individual parameters of determines individual parameters of determines individual parameters of
30 orders such as whether to initiate the | orders such as whether to initiate the | orders such as whether to initiate the

order, the timing, price or quantity of | order, the timing, price or quantity of | order, the timing, price or quantity of
the order or how to manage the order | the order or how to manage the order | the order or how to manage the order
after its submission, with limited or after its submission, with limited or after its submission, with limited or
no human intervention. This no human intervention. This no human intervention. This
definition does not include any definition does not include any definition does not include any
system that is only used for the system that is only used for the system that is only used for the
purpose of routing orders to one or purpose of routing orders to one or purpose of routing orders to one or
more trading venues or for the more trading venues or for the more trading venues or for the
confirmation of orders; confirmation of orders; confirmation of orders or to execute
client orders or to fulfil any legal
obligation through the
determination of a parameter of the
order; or to the processing of
executed transactions;

278. Art. 4 (30a) "high-frequency trading’

— para means algorithmic trading in
2— financial instruments at speeds
point where the physical latency of the
30a mechanism for transmitting,
(new) cancelling or modifying orders

becomes the determining factor in
the time taken to communicate the
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instruction to a trading venue or to
execute a transaction;

279. Art. 4 30a) ‘High frequency algorithmic | (30b) "high-frequency trading
— para trading  technigue _means any | strategy' means a trading strategy
2- algorithmic trading technique | for dealing on own-account in a
point characterised by: financial instrument which involves
30b . . high-frequency trading and has at
(new) (a) - !nfrastructure intended _to least two of the following
minimise _netwo_rk and other types of characteristics:
latencies, including at least one of the
following facilities for algorithmic | (i) it uses co-location facilities, direct
order_entry: co- location, proximity | market access or proximity hosting;
les(;[tlrngnic gcrcesglqh sentlpirect (i) it relates to a daily portfolio
turnover of at least 50 %;
(b) system determination of order | . .
initiation, _generating, routing _or | (1) the proportion of orders
execution without human intervention | cancelled (including partial
for individual trades or orders; and cancellations) exceeds 20 %;
(c) high message intraday rates which | (1) the majority of positions taken
constitute _ orders, quotes  or | are unwound within the same day;
cancellations. (v) over 50 % of the orders or
transactions made on trading venues
offering discounts or rebates to
orders which provide liquidity are
eligible for such rebates;
280. Art. 4 | 31) "Direct electronic access" in 31) ‘Direct electronic access’ | (31a) ""direct market access" [See also EP row 282]
—para | relation to a trading venue, means an | means, in relation to a trading venue means an arrangement where a
2- arrangement where a member or [...] an arrangement where a member | member or participant of a trading
point participant of a trading venue permits | or participant of a trading venue venue permits a person to use its
31 a person to use its trading code so the | permits a person to use its trading trading code so the person can

person can electronically transmit
orders relating to a financial
instrument directly to the trading

code so the person can electronically
transmit orders relating to a financial
instrument directly to the trading

transmit orders electronically to the
investment firm's internal electronic
trading systems for automatic
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venue. This definition includes such
an arrangement whether or not it also
involves the use by the person of the
infrastructure of the member or
participant, or any connecting system
provided by the member or
participant, to transmit the orders;

venue. This definition includes such
an arrangement whether or not it also
involves the use by the person of the
infrastructure of the member or
participant, or any connecting system
provided by the member or
participant, to transmit the orders;

onward transmission under the
investment firm's trading code to a
specified trading venue;

281. Art. 4 [Moved to row 280]
— para
2 —
point
3la
(new)
282. Art. 4 (31b) 'sponsored and naked market | [See Council row 280 2nd para]
— para access' means an arrangement . .
2 E where a member or part%cipant ofa Trllqg_ue 20130911: agreed to include
point trading venue permits a person to explicit ban on naked market access.
31b use its trading code so the person Treafcment (_’f s_ponsored marl_<et_ access o be
(new) can transmit orders electronically con5|dere_d In I'_ght O.f Cqmmlssmn propos_als
under the investment firm's trading for allowing this with tight c_ontr_ols, taking
code to a specified trading venue accoun_t . of ESMA  guidelines and
without the orders being routed Commission text.
through the investment firm's
internal electronic trading systems;
283. Art. 4 | 32) "Market Abuse Regulation 32) ‘Market Abuse Regulation’ | [Deleted by lawyer linguists] | [Deleted by lawyer linguists]
—para | means Regulation (EC) No .../... of means Regulation (EC) No .../... of
2- the European Parliament and of the the European Parliament and of the
point Council on insider dealing and Council on insider dealing and
32 market manipulation (market abuse); | market manipulation (market abuse);
284, Art. 4 | 33) "Cross-selling practice” means 33) “Cross-selling practice’ means the | (33) ‘cross-selling practice’ means the | Agreed silence procedure 20130912
—para | the offering of an investment service | offering of an investment service offering of an investment service , . .
2- together with another service or together with another service or together with another service or (33) . cross-sell_lng practice”  means the
point product as part of a package or as a product as part of a package or as a product as part of a package or as a offering of an investment service together

with another service or product as part of a
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33 condition for the same agreement or condition for the same agreement or condition for the same agreement or package or as a condition for the same
package. package; package. agreement or package.

285. Art. 4 (33a) 'insurance-based investment' T: mechanism for including insurance-based
— para means an insurance contract where | investments, structured deposits and PRIPs
2— the amount payable to the client is in light of political decisions on row 167.
point exposed to the market value of an Check consistency with decisions on 162,
33a asset or payout from an asset or 168-171, 286.
new reference value, and where the client . .

(new) does not directly hold the asset: Trilogue 20130904: Commission to prepare
' proposal for transitional inclusion of
insurance pending adoption of IMD2

286. Art. 4 (33b) ‘investment product’ means an | T: mechanism for including insurance-based
— para product where the amount payable investments, structured deposits and PRIPs
2 - to the client is determined with in light of political decisions on row 167.
point reference to the value of financial Check consistency with decisions on 162,
33b instruments or the product is a 168-171, 285.

(new) structured deposit or the product is .

an insurance-based investment or Technical group 28 08

the product is a packaged retail linked to rows 162 and 168ff

investment product as defined in

Article ... of Directive ..../..../EU Issue to be reverted to once political

[PRIPS]; decision on insurance products has been
taken. If insurance included, include
structured deposit in definition; if not may
be sufficient to add specific references to
structured deposits where needed.
Trilogue 20130904: Commission to prepare
proposal for transitional inclusion of
insurance pending adoption of IMD2

287. Art. 4 (33¢) ‘discretionary portfolio Agreed silence procedure 20130912
— para management’ means portfolio
2— management where the mandate L]
point from the client allows the portfolio | [Deleted on basis that row 246 already
33c manager discretion to select the
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(new) investment products or financial defines discretionary portfolio management]
instruments in which the client's
funds are invested;
288. Art. 4 (33d) 'Third-country firm" meansa | T: inclusion or not of definition and
— para firm that would be an investment alignment to Articles. Consider whether
2— firm or market operator if its head reference needs to be made to credit
point office were located within the Union. | institutions.
33d
(new) Technical group 29 08
See revised text in MiFIR row 131
289. 34) ‘Structured deposit’ means a T: where/how best to include structured

deposit in accordance with Article 1
(1) of Directive 94/19/EC that is fully
repayable at maturity on terms under
which any interest or premium will be

paid (or is at risk) according to a
formula involving factors such as: (i)
an index or combination of indices,
excluding variable rate deposits
whose return is directly linked to an
interest rate index such as EURIBOR
or LIBOR; (ii) a MiFID financial
instrument or combination of such
financial instruments; (iii) a
commodity or combination of
commodities; or (iv) a foreign
exchange rate or combination of
foreign exchange rates;

deposits within scope. Check consistency
between rows 162, 168-171, 286, 289

Technical group 28 08

Include definition. Commission to propose
for consideration additional wording on
inclusion of accounts linked to physical non-
fungible assets (eg fine wine, art)

34) ‘Structured deposit’ means a deposit in
accordance with Article 1 (1) of Directive
94/19/EC that is fully repayable at maturity
on terms under which any interest or
premium_will be paid (or is at risk)
according to a formula involving factors
such as: (i) an index or combination of
indices, excluding variable rate deposits
whose return is directly linked to an interest
rate index such as EURIBOR or LIBOR; (ii)
a___ MiFID _ financial instrument ___ or
combination of such financial instruments;
(iii) a commodity or combination of
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commodities; or (iv) a foreign exchange rate
or combination of foreign exchange rates;

Technical group 05 09

Bracketed part added to cover deposits
linked eg to art or fine wine which would
not be covered by the commodity definition
as they are not fungible. "Non-physical”
added to cover eg intellectual property rights
which are a non-physical asset.

34) ‘Structured deposit’ means a deposit in
accordance with Article 1 (1) of Directive
94/19/EC that is fully repayable at maturity
on terms under which any interest or
premium will be paid (or is at risk)
according to a formula involving factors
such as: (i) an index or combination of
indices, excluding variable rate deposits
whose return is directly linked to an interest
rate index such as EURIBOR or LIBOR; (ii)
a___ MiFID financial instrument __ or
combination of such financial instruments;
(iii) a commodity or combination of
commodities or other [physical or non-
physical] non-fungible assets"; or (iv) a
foreign _exchange rate or combination of
foreign exchange rates;

290. 35) ‘Central Securities Depositories T: definition of CSD. (Political decisions on
(CSDs)’ means Central Securities inclusion/exclusion taken elsewhere)
Depositories as defined in Regulation .
[1(CSDR). Technical group 29 08

Assuming definition is needed in light of
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political decisions, if CSD finalised in time,
refer to relevant Article (draft below);
otherwise review row 206.

35) ‘Central Securities Depositories (CSDs)’
means Central Securities Depositories as
defined in point (1) of Article 2(1) of
Requlation [ ] (CSDR).

291. 37) “durable medium” means any T: inclusion or not of durable medium
instrument which definition. Content identical to definition in
. existing MiFID implementing directive.
(a) enables a client to store
information addressed personally to Technical group 29 08
that client in a way accessible for . . .
future reference and for a period of 37)_ durable medium” means any instrument
time adequate for the purposes of the which
information, and (a) enables a client to store information
(b) allows the unchanged addres_sed personally to that client in a way
reproduction of the information acc_essmle _for future reference and for a
stored: period of time adequate for the purposes of
= the information, and
(b) allows the unchanged reproduction of the
information stored;
292. Art. 4 3. The Commission shall be 3. The Commission shall be . 3. The Commission shall be
—para | empowered to adopt delegated acts in empowered to_ adopt_delegated actsin empowered to adopt delegated acts in
3 accordance with Article 94 accordapce with Article 94 . accordance with Article 94
concerning measures to specify some concerning measures to spec!fy some concerning measures to specify some
technical elements of the definitions te_chnlcal e_Iements of the definitions technical elements of or amend the
laid down in paragraph 1 of this Ia'.d down in paragraph 2 ..., to definitions laid down in points (3),
Article , to adjust them to market adjust them to ma_rket develgpm_ents (11), (12), and (27) to (33d) of
developments . an_d en_sure_the uniform application of paragraph 2 of this Article, if
this Directive. appropriate, to take into account:
293. (a)technical developments in
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financial markets;

(b) the list of abusive practices

294,
? referred to in Article 34b(b) of
Regulation (EU) No .../... [MAR] in
particular with regard to high-
frequency trading and including, but
not limited to, spoofing, quote
stuffing and layering.
295. Title Il | AUTHORISATION AND | AUTHORISATION AND | AUTHORISATION AND Agreed silence procedure 20130912
- title OPERATING CONDITIONS FOR | OPERATING CONDITIONS FOR | OPERATING CONDITIONS FOR
INVESTMENT FIRMS INVESTMENT FIRMS INVESTMENT FIRMS AUTHORISATION - AND  OPERATING
CONDITIONS FOR INVESTMENT FIRMS
296. Title Il | CONDITIONS AND PROCEDURES | CONDITIONS AND PROCEDURES | CONDITIONS AND PROCEDURES | Agreed silence procedure 20130912
— FOR AUTHORISATION FOR AUTHORISATION FOR AUTHORISATION
Chapte CONDITIONS AND PROCEDURES FOR
rl— AUTHORISATION
title
297. Art. 5 | Requirement for authorisation Requirement for authorisation Requirement for authorisation Agreed silence procedure 20130912
—title . L
Requirement for authorisation
298. Art. 5 | 1. Each Member State shall require 1. Each Member State shall require 1. Each Member State shall require Agreed silence procedure 20130912
—para | that the performance of investment that the provision of investment that the performance of investment L. ) .
1 services or activities as a regular services and/or the performance of services or activities as a regular [Lawyer linguists to review consistency of

occupation or business on a
professional basis be subject to prior
authorisation in accordance with the
provisions of this Chapter. Such
authorisation shall be granted by the
home Member State competent
authority designated in accordance
with Article 69.

investment [...] activities as a regular
occupation or business on a
professional basis be subject to prior
authorisation in accordance with the
provisions of this Chapter. Such
authorisation shall be granted by the
Home Member State competent
authority designated in accordance
with Article 69.

occupation or business on a
professional basis be subject to prior
authorisation in accordance with the
provisions of this Chapter. Such
authorisation shall be granted by the
home Member State competent
authority designated in accordance
with Article 69.

references to “provision of investment
services" vs "performance of investment
activities" throughout.]

1. Each Member State shall require that the
provision of investment services and/or the
performance of investment [...] activities as
a regular occupation or business on a
professional basis be subject to prior
authorisation in accordance with the
provisions of this Chapter.  Such
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authorisation shall be granted by the home
Member  State  competent  authority
designated in accordance with Article 69.

299. Art.5 | 2. By way of derogation from 2. By way of derogation from 2. By way of derogation from Agreed silence procedure 20130912

—para | paragraph 1, Member States shall paragraph 1, Member States shall paragraph 1, Member States shall .

2 allow any market operator to operate | authorise any market operator to allow any market operator to operate 2. By way of derogation fro_m paragraph 1,
an MTF or an OTF, subject to the operate an MTF or an OTF, subject to | an MTF or an organised trading Member States shall authorise any ma_rket
prior verification of their compliance | the prior verification of their facility (OTF), subject to the prior DUSFELDY I QLS Bl MTF oran organls_ed
with the provisions of this Chapter . compliance with the provisions of verification of their compliance with trac_il_ng _faC|I|ty OTF’ SUbJe.Ct 19 th? prior

this Chapter. the provisions of this Chapter. verlf_lc_atlon of _ their compliance with the
provisions of this Chapter.
300. Art.5 | 3. Member States shall register all 3. Member States shall register all 3. Member States shall register all Agreed silence procedure 20130912

—para | investment firms. The register shall investment firms. The register shall investment firms. The register shall .

3 be publicly accessible and shall be publicly accessible and shall be publicly accessible and shall 3. Member ~States shall register all
contain information on the services or | contain information on the services or | contain information on the services or | nVestment f|rm§. The register - shall t?e
activities for which the investment activities for which the investment activities for which the investment publicly ~accessible and ~ shall — contain
firm is authorised. It shall be updated | firm is authorised. It shall be updated | firm is authorised. It shall be updated | information on the services or activities for
on a regular basis. Every on a regular basis. Every on a regular basis. Every which the investment firm is authgnsed. I
authorisation shall be notified to the authorisation shall be notified to the authorisation shall be notified to // shall pe quated on a r(_egular Sl iy
ESMA. ESMA. ESMA. authorisation shall be notified to // ESMA.

301. Art. 5 | ESMA shall establish a list of all ESMA shall establish a list of all ESMA shall establish a list of all Agreed silence procedure 20130912

—para | investment firms in the Union. The investment firms in the Union. The investment firms in the European . . .

3- list shall contain information on the list shall contain information on the Union. The list shall contain E_SMA_‘ shall establish a I'S.t erfell |n\_/estment

subpar | services or activities for which each | services or activities for which each information on the services or f|rms_|n_the Eurqpean Uiz 'I_'he It et

a2 investment firm is authorised and it | investment firm is authorised and it | activities for which each investment | contain information on the services or
shall be updated on a regular basis. shall be updated on a regular basis. firm is authorised and it shall be activities for which each investment firm is
ESMA shall publish and keep up-to- | ESMA shall publish and keep up-to- | updated on a regular basis. ESMA authorised and it shall be updated on a
date that list on its website. date that list on its website. shall publish and keep up-to-date that regular basis. ES.MA s_hall pUb.“Sh and keep
5 6 fii et up-to-date that list on its website.
302. Art. 5 | Where a competent authority has Where a competent authority has Where a competent authority has Agreed silence procedure 20130912

—para | withdrawn an authorisation in withdrawn an authorisation in withdrawn an authorisation in . .

3- accordance with Article 8(b) to (d), accordance with Article 8(b) to (d), accordance with Article 8(b) to (d), Where a SEMEEIE Aoy has_wﬂhdrawn

subpar | that withdrawal shall be published on | that withdrawal shall be published on | that withdrawal shall be published on an authorisation in accordance with

Article 8(b) to (d), that withdrawal shall be
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a3 the list for a period of 5 years. the list for a period of five years. the list for a period of five years. published on the list for a period of five
years.
303. Art.5 | 4. Each Member State shall require 4. Each Member State shall require 4. Each Member State shall require Agreed silence procedure 20130912
—para | that: that: that: .
4 P 4. Each Member State shall require that:
304. Art. 5 | —any investment firm which is a —any investment firm which is a - any investment firm which is a legal | Agreed silence procedure 20130912
—para | legal person have its head office in legal person have its head office in person have its head office in the . fi hich is a leqal
4- the same Member State as its the same Member State as its same Member State as its registered hany _mvhestgw?;_ irm V\;] Ich 1S a [egal person
indent | registered office, registered office, office, VD 5 L @ITER [ ME SR
1 Member State as its registered office,
305. Art.5 | —any investment firm whichisnota | —any investment firm whichisnota | - any investment firm which is not a Agreed silence procedure 20130912
—para | legal person or any investment firm legal person or any investment firm legal person or any investment firm . ‘i hich i leqal
4-— which is a legal person but under its which is a legal person but under its which is a legal person but under its - U7 (ASITEE LD B ']f. IS nﬁ? ah €ga
indent | national law has no registered office national law has no registered office national law has no registered office, Ferslon or an)glnveséme-nt Irm w II(I: |sha
2 have its head office in the Member have its head office in the Member have its head office in the Member Sgjel] [Pl p Uftf!m «;r Its r_1at|hone(11 aﬁvy &
State in which it actually carries on State in which it actually carries on State in which it actually carries on no registered oftice, have its head oftice in
T ey i husfiess i husfiess the Member State in which it actually carries
on its business.
306. Art. 6 | Scope of authorisation Scope of authorisation Scope of authorisation Agreed silence procedure 20130912
—title I
Scope of authorisation
307. Art. 6 | 1. The home Member State shall 1. The Home Member State shall 1. The home Member State shall Agreed silence procedure 20130912
—para | ensure that the authorisation specifies | ensure that the authorisation specifies | ensure that the authorisation specifies he h b hall h
1 the investment services or activities the investment services or activities the investment services or activities 1H The ho”?e l\_/Iem er S_';gte s r? ensure LAELS
which the investment firm is which the investment firm is which the investment firm is iz _aut orlsathn_ _spemhl_esh the !nvestment
authorised to provide. The authorised to provide. The authorised to provide. The SErvIces or act|V|t_|es UG U |_nvestment
authorisation may cover one or more | authorisation may cover one or more | authorisation may cover one or more flrmh s authorised to provide. fTEe
of the ancillary services set out in of the ancillary services set out in of the ancillary services set out in aut _ﬁrlsatlon may cover one or mare of t i
Section B of Annex I. Authorisation Section B of Annex |. Authorisation Section B of Annex |. Authorisation SlellEly ser\;]lce_s s_et our;[ Illn' Section B 0
shall in no case be granted solely for | shall in no case be granted solely for | shall in no case be granted solely for Annexdl. Al‘ult C;I’IS&LIOH shall ‘In n]? cas_lel be
the provision of ancillary services. the provision of ancillary services. the provision of ancillary services. g(;?\r/]itses Sl e e U @i ey
308. Art. 6 | 2. An investment firm seeking 2. An investment firm seeking 2. An investment firm seeking Agreed silence procedure 20130912
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—para | authorisation to extend its business to | authorisation to extend its business to | authorisation to extend its business to 2. An investment firm seeking authorisation
2 ad(!it_iqnal invesf[ment serv_ices or adqit_iqnal invest[ment serv_ices or adqit_iqnal invesj[ment serv_ices or o oiem s Gueess m  sekhtene
?CtIVItIES or anc!llary services not activities or anc!llary services not activities or anc!llary services not investment services or activities or ancillary
oreseen at the time of initial foreseen at the time of initial foreseen at the time of initial EnilEEs Tl e A 4 (e @ fiEl
authorisation shall submit a request authorisation shall submit a request authorisation shall submit a request authorisation shall submit a request for
for extension of its authorisation. for extension of its authorisation. for extension of its authorisation. eEallan & s sl aesiiEn,
309. Art. 6 | 3. The authorisation shall be valid for | 3. The authorisation shall be valid for | 3. The authorisation shall be valid for | Technical group proposal
—para | the entire Union and shall allow an | the entire Union and shall allow an the entire European Union and shall | 3. The authorisation shall be valid for the
3 investment firm to provide the investment firm to provide the allow an investment firm to provide entire European Union and shall allow an
services or perform the activities, for | services or perform the activities, for | the services or perform the activities, | jnvestment firm to provide the services or
which it has been authorised, which it has been authorised, for which it has been authorised, perform the activities, for which it has been
throughout the Union , either throughout the Union, either through | throughout the European Union, authorised, throughout the European Union,
through the establishment of a branch | the right of establishment of a branch | either through the establishmentof a | ejther through the establishment of a branch
or the free provision of services. or the free provision of services. branch or the free provision of or the free provision of services.
services.
Technical group 17 09
[Aligned to row 743]
3. The authorisation shall be valid for the
entire European Union and shall allow an
investment firm to provide the services or
perform the activities, for which it has been
authorised, throughout the European Union,
either through the right of establishment,
including through a branch, or the free
provision of services.
310. Art. 7 | Procedures for granting and refusing | Procedures for granting and refusing | Procedures for granting and refusing | Agreed silence procedure 20130912
—title | requests for authorisation requests for authorisation requests for authorisation . .
Procedures for granting and refusing
requests for authorisation
311. Art. 7 | 1. The competent authority shall not 1. The competent authority shall not 1. The competent authority shall not Agreed silence procedure 20130912
—para | grant authorisation unless and until grant authorisation unless and until grant authorisation unless and until .
1 such time as it is fully satisfied that such time as it is fully satisfied that such time as it is fully satisfied that 1. The competent authority shall not grant
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the applicant complies with all
requirements under the provisions
adopted pursuant to this Directive.

the applicant complies with all
requirements under the provisions
adopted pursuant to this Directive.

the applicant complies with all
requirements under the provisions
adopted pursuant to this Directive.

authorisation unless and until such time as it
is fully satisfied that the applicant complies
with all requirements under the provisions
adopted pursuant to this Directive.

312. Art. 7 | 2. The investment firm shall provide | 2. The investment firm shall provide | 2. The investment firm shall provide | Agreed silence procedure 20130912
—para | all information, including a all information, including a all information, including a . . .
2 programme of operations setting out | programme of operations setting out | programme of operations setting out 2. The ITEEEHmE _f|rm shall provide all
inter alia the types of business inter alia the types of business inter alia the types of business mform_atlon, |_ncIud|ng a programme of
envisaged and the organisational envisaged and the organisational envisaged and the organisational oper Al se’gtmg out inter alia the fcyp(_es o
structure, necessary to enable the structure, necessary to enable the structure, necessary to enable the business envisaged and the organisational
competent authority to satisfy itself competent authority to satisfy itself competent authority to satisfy itself structu_re, neces.sary_to enable the _competent
that the investment firm has that the investment firm has that the investment firm has a_uthorlty e satl.sfy itself that the Iieaiieis
established, at the time of initial established, at the time of initial established, at the time of initial firm has established, at the time of initial
authorisation, all the necessary authorisation, all the necessary authorisation, all the necessary authorisation, all the necessary arrangements
arrangements to meet its obligations | arrangements to meet its obligations | arrangements to meet its obligations | {0 Meet its obligations under the provisions
under the provisions of this Chapter. | under the provisions of this Chapter. | under the provisions of this Chapter. | ©f this Chapter.
313. Art. 7 | 3. An applicant shall be informed, 3. An applicant shall be informed, 3. An applicant shall be informed, Agreed silence procedure 20130912
—para | within six months of the submission within six months of the submission within six months of the submission . . .
3 of a complete application, whether or | of a complete application, whether or | of a complete application, whether or 3. An applicant shal_l b_e informed, within six
not authorisation has been granted. not authorisation has been granted. not authorisation has been granted. mon_ths f)f the submission of a comple_te
application, whether or not authorisation has
been granted.
314. Art. 7 | 4. ESMA shall develop draft 4. ESMA shall develop draft 4. ESMA shall develop draft Agreed silence procedure 20130912
—para | regulatory technical standards to regulatory technical standards to regulatory technical standards to
4 specify: specify: specify: 4. ESMA shall develop dra_ft regulatory
technical standards to specify:
315. Art. 7 | (a) the information to be provided to | (a) the information to be provided to | (a) the information to be provided to | Agreed silence procedure 20130912
—para | the competent authorities under the competent authorities under the competent authorities under . . .
4— Article 7(2) including the programme | Article 7(2) including the programme | Article 7(2) including the programme (a) the lnformatlo_n_to be prov'd?d to the
pointa | of operations; of operations; of operations; EOITIEIE authorities under Artlcle_ )
including the programme of operations;
316. Art. 7 | (b) the tasks of nomination (b) the tasks of nomination | (b) the tasks of nomination Agreed silence procedure 20130912
—para | committees required under Article 9 committees required under Article 9 | committees required under Article L .
4_ (b) the tasks of nomination committees
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pointb | (2) (2); 9(2); required under Article 9(2);
317. Art. 7 | (c)the requirements applicable to the | (c) the requirements applicable to the | (c) the requirements applicable to the | T: correct references to be inserted once text
—para | management of investment firms management of investment firms | management of investment firms of Article 9 is stable.
4 — under Article 9(8) and the under  Article  9(6) and the | under Article 9(8) and the .
point ¢ | information for the notifications information for the notifications | information for the notifications Technical group 17 09
under Avrticle 9(5); under Article 9(3); under Article 9(5); [all texts refer to the same substance-wise;
numbering to be checked once text stable]
(c) the requirements applicable to the
management of investment firms under
Article 9(x) and the information for the
notifications under Article 9(x);
318. Art. 7 | (d)the requirements applicable to (d) the requirements applicable to (d) the requirements applicable to Agreed silence procedure 20130912
—para | shareholders and members with shareholders and members with shareholders and members with . )
4— qualifying holdings, as well as qualifying holdings, as well as qualifying holdings, as well as (d) the  requirements appllcablg . e
point d | obstacles which may prevent obstacles which may prevent obstacles which may prevent shareholders and members with qualifying
effective exercise of the supervisory | effective exercise of the supervisory | effective exercise of the supervisory | holdings, as well as obstacles which may
functions of the competent authority, | functions of the competent authority, | functions of the competent authority, | Prevent effective exercise of the supervisory
under Article 10(1) and (2). under Article 10(1) and (2). under Article 10(1) and (2). fun_ctlons of the competent authority, under
Acrticle 10(1) and (2).
3109. Art. 7 ESMA shall submit those draft ESMA shall submit those draft ESMA shall submit those draft Technical group proposal
—para | regulatory technical standards to the regulatory technical standards to the regulatory technical standards to the .
4 Commission by [31 December 2016]. | Commission by [31 December 2016]. | Commission by /...J*. [Date to be inserted]
subpar ESMA shall submit those draft regulatory
a2 technical standards to the Commission by
* QJ please insert date: 18 months [...]*%
after the date of entry into force of . i
this Directive. 0J please mser_t date: x months
after the date of entry into force of this
Directive.
320. Art. 7 | Power is delegated to the Power is delegated to the Power is delegated to the Agreed silence procedure 20130912
—para | Commission to adopt the regulatory Commission to adopt the regulatory Commission to adopt the regulatory . .
4 — technical standards referred to in the | technical standards referred to inthe | technical standards referred to in the Power is delegated to the C_ommlssmn &
subpar | first subparagraph in accordance with | first subparagraph in accordance with | first subparagraph in accordance with | @doPt the regulatory technical = standards

referred to in the first subparagraph in
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a3 the procedure laid down in the procedure laid down in Articles I Articles 10 to 14 of Regulation accordance with || Articles 10 to 14 of
Articles 10 to 14 of Regulation (EU) | 10 to 14 of Regulation (EU) No (EVU) No 1095/2010. Regulation (EU) No 1095/2010.
No 1095/2010. 1095/2010.
321. Art. 7 | 5. ESMA shall develop draft 5. ESMA shall develop draft 5. ESMA shall develop draft Technical group proposal
—para | implementing technical standards to implementing technical standards to implementing technical standards to .
5 determine standard forms, templates | determine standard forms, templates | determine standard forms, templates | 'echnical group 1709
and procedures for the notification or | and procedures for the notification or | and procedures for the notification or | [cross-reference to Article 9 checked once
provision of information provided for | provision of information provided for | provision of information provided for | article 9 stable]
in Article 7(2) and Article 9(5). in Article 7(2) and Article 9(5). in Article 7(2) and in Article 9(5).
5. ESMA shall develop draft implementing
technical standards to determine standard
forms, templates and procedures for the
notification or provision of information
provided for in Article 7(2) and in Article
9(5).
322. Art. 7 | ESMA shall submit those draft ESMA shall submit those draft ESMA shall submit those draft [Date to be inserted]
—para | implementing technical standards to implementing technical standards to implementing technical standards to .
5- the Commission by [31 December the Commission by [31 December the Commission by /...J* ESMA _shaII Sl.me't those draft
subpar | 2016]. 2016]. |mplerr_1en_t|ng technical standards to the
a2 Commission by /...]
0J please insert date: x months after the
date of entry into force of this Directive.
323. Art. 7 Power is conferred on the Power is conferred on the Power is conferred on the Agreed silence procedure 20130912
—para | Commission to adopt the Commission to adopt the Commission to adopt the . .
5-— implementing technical standards implementing technical standards implementing technical standards Power is gonferred on the C(_)mm|53|on e
subpar | referred to in the first subparagraph | referred to in the first subparagraph in | referred to in the first subparagraph in | @doPt the implementing technical standards
a3 in accordance with Article 15 of accordance with Article 15 of accordance with Article 15 of referred to n the f'rSt subparagraph N
Regulation (EU) No 1095/2010. Regulation (EU) No 1095/2010. Regulation (EU) No 1095/2010. accordance with Article 15 of Regulation
(EU) No 1095/2010.
324, Art. 8 | Withdrawal of authorisations Withdrawal of authorisations Withdrawal of authorisations Agreed silence procedure 20130912
—title

1

OJ please insert date: 18 months after the date of entry into force of this Directive.
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Withdrawal of authorisations

325.

Art. 8
— para

The competent authority may
withdraw the authorisation issued to
an investment firm where such an
investment firm:

The competent authority shall
withdraw the authorisation issued to
an investment firm where such an
investment firm:

The competent authority may
withdraw the authorisation issued to
an investment firm where such an
investment firm:

T: assess Wwhether paragraph works
technically with "shall" or "may" and
formulate possible alternatives

Technical group 29 08
Pres: “shall” used in EMIR 20(1)

EP: "May" used in CRD. MiFID covers
broader and more diverse scope of entities
than EMIR; often there are other ways to fix
a problem before withdrawing authorisation
but this would not be allowed under Council
drafting.

Further options to be explored, including

a. consider “shall withdraw unless other
appropriate measures are available to
remedy the situation”

b. consider option to divide into a shall and a
may list

C. go back to may as in current MiFID

Technical group 05 09
Linked to rows 845a, 856, 1077

The competent authority shall withdraw the
authorisation issued to an investment firm,
unless other appropriate _measures are
available to remedy the situation, where
such an investment firm:
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326. Art. 8 | (a) does not make use of the (a) does not make use of the (a) does not make use of the Technical group proposal
—para | authorisation within 12 months, authorisation within 12 months, authorisation within 12 months, .
1- expressly renounces the authorisation | expressly renounces the authorisation | expressly renounces the authorisation | (8) does not make use of the authorisation
pointa | or has provided no investment or has provided no investment or has provided no investment W'th'n. 12. months, expre_ssly renounces the
services or performed no investment | services or performed no investment | services or performed no investment auth_orlsatlon or has prow_ded no Investment
activity for the preceding six months, | activity for the preceding six months, | activity for the preceding six months, SETVICEs or perfprmeq no Investment activity
unless the Member State concerned unless the Member State concerned unless the Member State concerned for the preceding six months, un_less the
has provided for authorisation to has provided for authorisation to has provided for authorisation to Memb_er _State CO”CGF“ed has provided for
lapse in such cases; lapse in such cases; lapse in such cases; authorisation to lapse in such cases;
327. Art. 8 | (b) has obtained the authorisation by | (b) has obtained the authorisation by | (b) has obtained the authorisation by | Technical group proposal
—para | making false statements or by an making false statements or by an making false statements or by an . . .
1 E other i?regular means; Y other i?regular means; Yo other i?regular means; Yo (b) has obtained the authorlsatlorl by making
point b false statements or by any other irregular
means;
328. Art. 8 | (c) no longer meets the conditions (c) no longer meets the conditions (c) no longer meets the conditions Technical group proposal
—para | under which authorisation was under which authorisation was under which authorisation was .
1- granted, such as compliance with the | granted, such as compliance with the | granted, such as compliance with the | (€) no longer meets the conditions under
point ¢ | conditions set out in Directive conditions set out in Directive conditions set out in Directive Wh'Ch_ authorl_satlon was gr_anted, such as
2006/49/EC: 2006/49/EC: 2006/49/EC: compliance with the conditions set out in
’ ’ ’ Directive 2006/49/EC;
329. Art. 8 | (d) has seriously and systematically (d) has seriously and systematically (d) has seriously and systematically Technical group proposal
—para | infringed the provisions adopted infringed the provisions adopted infringed the provisions adopted . .
1- pursuant to this Directive governing pursuant to this Directive governing pursuant to this Directive governing _(d) . has serlougly and  systematically
pointd | the operating conditions for the operating conditions for the operating conditions for mfrlngeq th(? provisions _adopted pursuant_ to
investment firms; investment firms; investment firms; this Directive governing the operating
conditions for investment firms;
330. Art. 8 | (e) falls within any of the cases where | (e) falls within any of the cases where | (e) falls within any of the cases where | Technical group proposal
—para | national law, in respect of matters national law, in respect of matters national law, in respect of matters -
1- outside the scope of this Directive, outside the scope of this Directive, outside the scope of this Directive, (e) falls within any of the cases where
pointe | provides for withdrawal. provides for withdrawal. provides for withdrawal. national law, in respect of matters outside

the scope of this Directive, provides for
withdrawal.
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331 Art. 8 | Every withdrawal of authorisation Every withdrawal of authorisation Every withdrawal of authorisation Agreed silence procedure 20130912
—para | shall be notified to ESMA. shall be notified to ESMA. shall be notified to ESMA. . .
2 Every withdrawal of authorisation shall be
notified to ESMA.
332. Art. 9 Management body Management body Management body Agreed silence procedure 20130912
—title
Management body
333. Art. 9 -1. For the purposes of this 20130704 trilogue: Commission to prepare
— para Directive, a non-executive director is | proposed text for Art 9 aligning where
-1 defined as follows: applicable to CRDIV
(new)

A non-executive director or outside
director is a member of the board of
directors of a company who does not
form part of the executive
management team. He or she is not
an employee of the company or
affiliated with it in any other way.
They are differentiated from inside
directors, who are members of the
board who also serve or previously
served as executive managers of the
company.

Non-executive directors shall have
responsibilities in the following
areas:

- Non-executive directors shall
constructively challenge and
contribute to the development of
strategy;

- Non-executive directors shall
scrutinise the performance of
management in meeting agreed

Commission non-paper 20131009
[..]
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goals and objectives and monitoring,
and where necessary removing,
senior management and in
succession planning;

- Non-executive directors shall
satisfy themselves that financial
information is accurate and that
financial controls and systems of
risk management are robust and
defensible;

- Non-executive directors shall be
responsible for determining
appropriate levels of remuneration
of executive directors and have a
prime role in appointing, and where
necessary removing, senior
management and in succession
planning.

Non-executive directors shall also
provide independent views on:

- resources;
- appointments;
- standards of conduct.

Non-executive directors shall be the
custodians of the governance
process. They shall not be involved
in the day-to-day running of
business but shall monitor the
executive activity and contribute to
the development of strategy.

334.

Art. 9

1. Member States shall require that all

1. Member States shall require that all

1. Members of the management body

Commission non-paper 20131009
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—para | members of the management body of | members of the management body of | of any investment firm shall at all 1. Competent authorities granting the
1 any investment firm shall at all times | any investment firm shall at all times | times be of sufficiently good repute, authorisation in accordance with Article 5
be of sufficiently good repute, be of sufficiently good repute, possess sufficient knowledge, skills shall ensure that investment firms and their
possess sufficient knowledge, skills possess sufficient knowledge, skills and experience and commit sufficient management bodies comply with Article
and experience and commit sufficient | and experience [...]. Members of the | time to perform their duties, and 88 and Article 91 of Directive 2013/36/EU
time to perform their duties. Member | management body shall, in particular, | allowing for a broad range of [CRD IV].
States shall ensure that members of fulfil the following requirements: experience to be acknowledged so as
the management body shal!, in not to discriminate against women. ESMA and EBA shall adopt jointly the
partlf:ular, fu'_f” the following guidelines on the elements listed in Article
requirements: 91(12) of Directive 2013/36/EU.
335. Art. 9 Members of the management body Commission non-paper 20131009
— para shall, in particular, fulfil the [...]
1- following requirements:
subpar
ala
(new)
336. Art. 9 (a) Members of the management (a) All members of the management (a) All members of the management Commission non-paper 20131009
—para | body shall commit sufficient time to body shall commit sufficient time to body shall commit sufficient time to [...]
1- perform their functions in the perform their functions in the perform their functions in the
pointa | investment firm. investment firm. The number of investment firm. The number of
- directorships a member of the directorships a member of the
subpar management body can hold, in any management body can hold at the
al legal entity, at the same time, shall same time shall take into account
take individual circumstances and the
nature, scale and complexity of the
institution's activities.
[Second part moved
to row 337]
337. Art. 9 | They shall not combine at the same Unless representing the Member | Members of the management body SO0 20
—para | time more than one of the following State, members of the management | of institutions that are significantin | 2. When granting the authorisation in
1- combinations: body of investment firms that are | terms of their size, internal accordance with Article 5, competent
point a significant in terms of their size, | organisation and the nature, the authorities may authorise members of the

internal organisation and the nature,

scope and the complexity of their

management body to hold one additional
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subpar the scope and the complexity of their | activities shall not combine at the non-executive directorship than allowed in
az2 activities shall not at the same time | same time more than one of the accordance with Article 91(3) of Directive
hold positions exceeding more than | following combinations: 2013/36/EU [CRD 1V]. Competent
one of the following combinations Authorities shall regularly inform ESMA
unless otherwise authorised by the of such authorisations.
competent authority: :
: Y EBA and ESMA shall coordinate the
collection of information provided for under
the first subparagraph and under Article 91
(6) of Directive 2013/36/EU in relation to
investment firms.
338. Art.9 | (i) one executive directorship with (i) one executive directorship with (i) one executive directorship with Commission non-paper 20131009
—para | two non-executive directorships three non-executive directorships; two non-executive directorships [-.]
1-—
point a
subpar
a2-
subpoi
nti
3309. Art. 9 (ii) four non-executive directorships. | (ii)_five non-executive directorships. (ii) four non-executive directorships. Commission non-paper 20131009
~ para [..]
1-—
point a
subpar
a2-
subpoi
ntii
340. Art. 9 Executive or non-executive Executive or non-executive Executive or non-executive COM and Council text related to EP text
—para | directorships held within the same directorships held within (i) the same | directorships held: rows 341 — 345.
1- group shall be considered as one group or (ii) undertakings where the . Commission non-paper 20131009
pointa | single directorship. institution owns a qualifying holding The following shall count as one

shall be considered as one single

single directorship:

[.]
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subpar directorship.
a3

341. Art. 9 (i) within the same group: Commission non-paper 20131009
— para [..]

1-—
point a
subpar
ad3-
point i
(new)

342, | A9 (if) within institutions which: CUMIES I 197 2Er 200
— para [..]

1-—
point a
subpar
a3-
point ii
(new)

343. Art. 9 _ are members of the same Commission non-paper 20131009

— para institutional protection scheme if the | [...]
1- conditions of Article 108(7) of
point a Regulation (EU) No .../2012 of the
- European Parliament and of the
subpar Council of ... [CRDIV] are fulfilled;
a3-
point ii
indent
1
(new)

344. Art. 9 — have established links according to Commission non-paper 20131009
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— para Article 108(6) of Regulation (EU) [.]
1- No .../2012 of the European
point a Parliament and of the Council of ...
- [CRDIV]; or
subpar
a3-
point ii
indent
2
(new)
345 | Art.9 (iii) within undertakings (including | Commission non-paper 20131003
— para non-financial institutions) where the | [...]
1- institutions owns a qualifying
point a holding.
subpar
a3-
point
iii
(new)
346. Art. 9 shall be considered as one single Commission non-paper 20131009
— para directorship. L]
1-—
point a
subpar
ada
(new)
347. Art. 9 | Competent authorities may authorise | Directorships in organisations which | Members of the management body COMES QOB 20t
—para | a member of the management body of | do not pursue predominantly shall not combine at the same time L]
1- an investment firm to combine more commercial objectives shall be an executive directorship in an
pointa | directorships than allowed under the exempt from the limitation on the investment firm with an executive

previous sub-paragraph, taking into

number of directorships a member of

directorship in a regulated market,
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subpar
a4

account individual circumstances and
the nature, scale and complexity of
the investment firm's activities.

a management body can hold.

an MTF or an OTF even within the
same group.

348.

Point (a) shall include:

) undertakings and non-
financial entities:

- in which there is a qualified
holding within the meaning of
Article 4(21) of Regulation (EU) No
...12012 of the European Parliament
and of the Council of ... [CRDIV];

- in which there is
participation within the meaning of
Article 4(49) of Regulation (EU) No
...12012 of the European Parliament
and of the Council of ... [CRDIV];
or

- which have close links
within the meaning of Article 4(72)
of Regulation (EU) No .../2012 of
the European Parliament and of the
Council of ... [CRDIV] with certain
non-financial institutions.

(i) parent financial holding
companies within the meaning of
Article 4(65), (66) and (67) of
Regulation(EU) No .../2012 of the
European Parliament and of the
Council of ... [CRDIV] controlling a
central or regional credit institution
adhering to an IPS scheme

Commission non-paper 20131009

[.]
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349. Art.9 | (b) The management body shall (b) The management body shall (b) The management body shall Commissiannonzpaper20£31003
—para | possess adequate collective possess adequate collective possess adequate collective [-..]
1- knowledge, skills and experience to knowledge, skills and experience to knowledge, skills and experience to
pointb | be able to understand the investment | be able to understand the investment | be able to understand the investment
firm's activities, and in particular the | firm's activities, including the main firm's activities, and in particular the
main risk involved in those activities. | risks. main risk involved in those activities.
350. Art.9 | (c) Each member of the management | (c) Each member of the management | (c) Each member of the management Commission non-paper 20131009
—para | body shall act with honesty, integrity | body shall act with honesty, integrity | body shall act with honesty, integrity [--]
1- and independence of mind to and independence of mind to and independence of mind to
point ¢ | effectively assess and challenge the effectively [...] challenge the effectively assess and challenge the
- decisions of the senior management. decisions of the senior management decisions of the senior management
subpar where necessary and to effectively and to effectively oversee and
al oversee and monitor management monitor  management  decision-
decision-making. making.
351. Art.9 | Member States shall require Investment firms shall devote Investment firms shall devote Commission non-paper 20131009
—para | investment firms to devote adequate adequate human and financial adequate resources to the induction [-]
1- resources to the induction and resources to the induction and and training of members of the
pointc | training of members of the training of members of the management body.
- management body. management body.
subpar
a2
352. Art. 9 | Where the market operator that seeks | Where the market operator that seeks | Where the market operator that seeks Commission non-paper 20131009
—para | authorisation to operate an MTF or an | authorisation to operate an MTF or an | authorisation to operate an MTF oran | [...]
1- OTF and the persons that effectively | OTF and the persons that effectively | OTF and the persons that effectively
point ¢ | direct the business of the MTF or the | direct the business of the MTF or the | direct the business of the MTF or the
- OTF are the same as the members of | OTF are the same as the members of | OTF are the same as the members of
subpar | the management body of the the management body of the the management body of the
a3 regulated market, those persons shall | regulated market, those persons shall | regulated market, those persons shall
be deemed to comply with the be deemed to comply with the be deemed to comply with the
requirements laid down in the first requirements laid down in the first requirements laid down in the first
subparagraph. subparagraph. subparagraph.
353. Art.9 | 2. Member States shall require 2. Member States shall ensure that 2. Member States shall require C ST o) e 2L
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—para | investment firms, where appropriate investment firms which are investment firms, where appropriate [...]
2 and proportionate in view of the significant in terms of their size, and proportionate in view of the

nature, scale and complexity of their internal organisation and the nature, nature, scale and complexity of their

business, to establish a nomination scope and complexity of their business, to establish a nomination

committee to assess compliance with | activities, establish a nomination committee to assess compliance with

the first paragraph and to make committee [...] composed of the first paragraph and to make

recommendations, when needed, on members of the management body recommendations, when needed, on

the basis of their assessment. The L..1 the basis of their assessment. The

nomination committee shall be nomination committee shall be

composed of members of the composed of members of the

management body who do not management body who do not

perform any executive function in the perform any executive function in the

institution concerned. Where, under institution concerned. Where, under

national law, the management body national law, the management body

does not have any competence in the does not have any competence in the

process of appointment of its process of appointment of its

members, this paragraph shall not members, this paragraph shall not

apply. apply.

354, Art. 9 | 3. Member States shall require [Council para 3 moved to 368] 3. Member States shall require Commission non-paper 20131009
—para | investment firms to take into account L . investment firms and their respective | [...]
3 diversity as one of the criteria for The nomination committee shall Carty | pomination committees to engage a

selection of members of the out the following: broad set of qualities and
management body. In particular, competences when recruiting
taking into account the size of their members to its management bodies.
management body, investment firms In particular:

shall put in place a policy promoting

gender, age, educational, professional

and geographical diversity on the

management body.

355. Art. 9 (a) identify and recommend, for the | (a) Investment firms shall put in SO ES OO b 2t
-3 approval of the management body or | place a policy promoting [...]
point a for approval of the general meeting | professionalism responsibility and
(new) candidates to fill management body | commitment as the guiding criteria

vacancies. In_ doing so, the

for senior recruitment, safeguarding
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nomination committee shall evaluate

the balance of knowledge, skKills,

diversity and experience of the

management _body. Further, the

committee shall prepare a description
of the roles and capabilities for a
particular appointment, and assess the
time commitment expected;

that those appointed are
unguestionably loyal to the interests
of the institution.

Commission non-paper 20131009

356. Art. 9 (b) periodically assess the structure, | (b) Investment firms shall also take
— para size, composition and performance of | concrete steps towards a more [..]
3- the management body, and make | balanced representation on boards,
point b recommendations to the management | such as training of nomination
(new) body with regard to any changes:; committees, the creation of rosters of
competent candidates, and the
introduction of a nomination process
where at least one candidate of each
sex is presented.
357. Art. 9 (c) periodically assess the knowledge, | (c) Where practiced, employee Sl e e 20t
— para skills and experience of individual | representation in the management [..]
3- members of the management body | body shall also, by adding a key
point ¢ and of the management body | perspective and genuine knowledge
(new) collectively, and report this to the | of the internal workings of the
management body; institution, be seen as a positive way
of enhancing diversity.
358. Art. 9 (d) periodically review the policy of | Competent authorities shall require SN TR e
— para the management body for selection | investment firms to implementa 1/3 | [...]
3- and appointment  of  senior | gender quota by ...".
subpar management and make
ala recommendations to the management
(new) body.
358a. In performing its duties, the C ST o) e 2L

*

0J: please insert date: two years after the the date of entry into force of this Directive.
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nomination committee shall be able
to use any forms of resources it
deems appropriate, including external

advice.

[

Commission non-paper 20131009

358b. Where, under national law, the
management body does not have any [-.]
competence in the process of
selection and appointment of any of
its members, this paragraph shall not
apply.
359. Art.9 | 4. ESMA shall develop draft 4. ESMA shall develop draft [Note: ESMA RTS on tasks of the
—para | regulatory standards to specify the regulatory standards to specify how nomination committee included in row 316,
4 following: the institution should take into on tasks of management body and
account the following: notifications in row 317]
Commission non-paper 20131009
[..]
360. Art. 9 (a) the notion of sufficient time (@) the notion of sufficient time Commission non-paper 20131009
—para | commitment of a member of the commitment of a member of the | [...]
4 — management body to perform his management body to perform his
pointa | functions, in relation to the individual functions, in relation to the individual
circumstances and the nature, scale circumstances and the nature, scale
and complexity of activities of the and complexity of activities of the
investment firm which competent investment firm which competent
authorities must take into account authorities must take into account
when they authorise a member of the when they authorise a member of the
management body to combine more management body to combine more
directorships than permitted as directorships  than permitted as
referred to in paragraph 1(a); referred to in paragraph 1(a);
361. Art.9 | (b) the notion of adequate collective (b) the notion of adequate collective Commission non-paper 20131009
_para | knowledge, skills and experience of knowledge, skills and experience of | [.-:]
4- the management body as referred to the management body as referred to
pointb | in paragraph 1(b), in paragraph 1(b),
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Commission non-paper 20131009

362. Art. 9 | (c) to notions of honesty, integrity (c) to notions of honesty, integrity
—para | and independence of mind of a and independence of mind of a =]
4 — member of the management body as member of the management body as
point ¢ | referred to in paragraph 1(b), referred to in paragraph 1(b),
363. Art.9 | (d) the notion of adequate human and (d) the notion of adequate human and Commission non-paper 20131009
—para | financial resources devoted to the financial resources devoted to the | [-]
4 induction and training of members of induction and training of members of
pointd | the management body, the management body,
364. Art. 9 (e) the notion of diversity to be taken (e) the notion of diversity to be taken Commission non-paper 20131009
—para | into account for the selection of into account for the selection of [...]
4 — members of the management body. members of the management body.
point e
365. Art. 9 ESMA shall submit those draft Celns g e ey 20t
— para regulatory technical standards to the [-]
4 - Commission by [...]".
subpar
ala
(new)
366. Art.9 | Power is delegated to the Power is delegated to the Commission non-paper 20131009
—para | Commission to adopt the regulatory Commission to adopt the regulatory [..]
4- technical standards referred to in the technical standards referred to in the
subpar | first subparagraph in accordance with first subparagraph in accordance with
a2 Avrticles 10 to 14 of Regulation (EU) Articles 10 to 14 of Regulation (EU)
No 1095/2010. No 1095/2010.
367. Art.9 | ESMA shall submit those draft i SO 2 e Attt
—para | regulatory technical standards to the [...]
4 - Commission by [31 December 2014].
subpar
a3

*%

OJ please insert date: 12 months after the date of entry into force of this Directive.
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368. Art.9 | 5. Member States shall require the [Moved from row 354] 5. Member States shall require the Commissiannonzpaper 20131003
—para | investment firm to notify the . investment firm to notify the 5. Member States shall require the
5 competent authority of all members | 3: Member States shall require the competent authority of all members | investment firm to notify the competent
of its management body and of any Investment MYM of its management body and of any authority of all members of its management
changes to its membership, along competent authority of all members | o5 qes 1o jts membership, with all body and of any changes to its membership,
with all information needed to assess | 2fitS management body and of any information needed to assess whether | along with all information needed to assess
whether thefirm complies with changes to its membership, along the firm complies with paragraphs 1, | whether the firm complies with paragraphs 1
paragraphs 1, 2 and 3 of this Article . | Withall information needed t0 assess | 5 5 3, of this Article.
whether the firm complies with
paragraphs 1 and 2 of this Article.
369. Art.9 | 6. Member States shall require the 4. Member States shall_ensure that the | 6. Member States shall require the Commission non-paper 20131009
—para | management body of an investment management body of an investment management body of an investment 3. Member States shall ensure that the
6 - firm to ensure that the firm is firm defines and oversees the firm to ensure that the firm is management body of an investment firm
subpar | managed in a sound and prudent way | implementation of the governance managed in a sound and prudent way | defines, oversees and is accountable for the
al and in a manner that promotes the arrangements that ensure effective and in a manner that promotes the implementation  of the  governance
integrity of the market and the and prudent management of an integrity of the market and the arrangements that ensure effective and
interest of the its clients. To thisend, | organisation including the interest of the its clients. To thisend, | prudent management of an organisation
the management body shall: segregation of duties in the the management body shall: including the segregation of duties in the
organisation and the prevention of organisation and the prevention of conflicts
conflicts of interest. of interest, and in a manner that promotes
the integrity of the market and the interest of
clients.
370. Those arrangements shall comply Caii=-1oneNsECTRAGI o0
with the following principles: Without prejudice to the requirements
established in Article 88 (1) of Directive
2013/36/EU, those arrangements shall also
comply with the following principles:
371. Art.9 | (a) define, approve and oversee the (a) the management body shall (a) define, approve and oversee the Commission non-paper 20131009
—para | strategic objectives of the firm, approve and oversee the strategic objectives of the firm; [.]
6— implementation of the investment
subpar firm’s strategic objectives, risk
al- strategy and internal governance;
point a
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Commission non-paper 20131009

372. Art. 9 | (b) define, approve and oversee the (b) the management body shall (b) define, approve and oversee the
—para | organization of the firm, including the | define, approve and oversee the organisation of the firm, including (@) the management body shall define,
6— skills, knowledge and expertise organization of the firm, including the | the skills, knowledge and expertise approve and oversee the organisation of the
subpar | required to personnel, the resources, skills, knowledge and expertise required to personnel, the resources, firm for the provision of investment services
al- the procedures and the arrangements | required to personnel, the resources, the procedures and the arrangements | and activities and ancillary services,
point b | for the provision of services and the procedures and the arrangements | for the provision of services and including the skills, knowledge and expertise
activities by the firm, taking into for the provision of services and activities by the firm, taking into required by personnel, the resources, the
account the nature, scale and activities by the firm, taking into account the nature, scale and procedures and the arrangements for the
complexity of its business and all the | account the nature, scale and complexity of its business and all the | provision of services and activities, taking
requirements the firm has to comply | complexity of its business and all the | requirements with which the firm into account the nature, scale and
with, requirements the firm has to comply must comply; complexity of its business and all the
with; requirements the firm has to comply with;
373. Art. 9 (c) define, approve and oversee a (c) the management body shall (c) define, approve and oversee a Commission non-paper 20131009
—para | policy as to services, activities, define, approve and oversee a policy | policy as to services, activities, (b) the management
6— products and operations offered or as to services, activities, products and | products and operations offered or bodv shall defi d g
subpar | provided by the firm, in accordance operations offered or provided by the | provided by the firm, in accordance ly shall ‘G€TIne, approve and OVersee a
al- with the risk tolerance of the firm and | firm, in accordance with the risk with the risk tolerance of the firm and pollcy_as to services, activities, prqducts af?d
point ¢ | the characteristics and needs of the tolerance of the firm and the the characteristics and needs of the opera(tjlons q{rf]ertc?]d _okr ¢ Ip Y1 EG) f tr:n
clients to whom they will be offered characteristics and needs of the clients to whom they will be offered ?icr(r:srar?gctﬁevt\:l;]aractgrirsltsics :ngr?mgg?jsoof thg
or provided, including carrying out clients to whom they will be offered or provided, including carrying out lients of the firm to wh th il b
appropriate stress testing, where or provided, including carrying out appropriate stress testing, where CHENES 01 e M {Lomwiomm Tey SwWitEDe
S . d L offered or provided, including carrying out
appropriate; appropriate stress testing, where appropriate; aDDrobriate stress testing. wher ropriate:
appropriate; PProp g, where appropriate,
374. Art. 9 (d) the management body shall (ca) define, approve and oversee the AN S T e
— para define, approve and oversee a firm's remuneration of sales staff (c) the management body shall define,
6— remuneration policy aimed at which should be designed to approve and oversee a remuneration policy
subpar encouraging fair treatment of clients | encourage responsible business of persons involved in the provision of
al- as well as avoiding conflict of interest | conduct, fair treatment of consumers | services to clients aimed at encouraging
point ¢ in the relationships with clients; and to avoid conflicts of interest, and | responsible business conduct, fair treatment
a disclose the remuneration structure | of clients as well as avoiding conflict of
(new) to customers, where appropriate, interest in the relationships with clients.

such as where potential conflicts of
interest cannot be managed or
avoided, without prejudice to Article
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24;
375. Art. 9 | (d) provide effective oversight of (d) provide effective oversight of CommissIoninan:HAaReRZ0TS1003
—para | senior management. senior management;
6 E g (e) the management body shall carry g [..]
subpar out effective oversight of senior
al— management;
point d
376. Art. 9 (da) maintain an anti-fraud strategy. Lol G e 2 L
— para
6 [...]
subpar
al-
point d
a
(new)
376a. (f) the chairman of the management Commission non-paper 20131009
body which is responsible for the [.]
supervisory function of an investment
firm shall not exercise simultaneously
the functions of a chief executive
officer within the same investment
firm, unless justified by the
investment firm and authorised by
competent authorities.
377. Art.9 | The management body shall monitor | The management body shall monitor | The management body shall monitor Commission non-paper 20131009
—para | and periodically assess the and periodically assess the and periodically assess the The management bodv shall monitor and
6— effectiveness of the investment firm's | effectiveness of the investment firm's | effectiveness of the investment firm's erio dicallg A5SESS thg adequacy and the
subpar | organization and the adequacy of the | governance arrangements and the organisation and the adequacy of the ipm lem ntyti 0 of th ﬁ?m’ y N
az2 policies relating to the provision of adequacy of the policies relating to policies relating to the provision of plementation o ° s strategic

services to clients and take
appropriate steps to address any
deficiencies.

the provision of services to clients
and take appropriate steps to address
any deficiencies.

services to clients and take
appropriate steps to address any
deficiencies.

objectives in the provision of investment
services and activities and ancillary services,
the effectiveness of the investment firm's
governance arrangements and the adequacy
of the policies relating to the provision of
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services to clients and take appropriate steps
to address any deficiencies.

Commission non-paper 20131009

378. Art. 9 | Members of the management body in | Members of the management body Members of the management body in
—para | its supervisory function shall have shall have adequate access to its supervisory function shall have [...]
6 - adequate access to information and information and documents which are | adequate access to information and
subpar | documents which are needed to needed to oversee and monitor documents which are needed to
a3 oversee and monitor management management decision-making. oversee and monitor management
decision-making. decision-making.
379. Art.9 | 7. The competent authority shall 5. The competent authority shall 7. The competent authority shall el e e 20t
—para | refuse authorisation if it is not refuse authorisation if it is not refuse authorisation if it is not 4. The competent authority shall
7 satisfied that the persons who will satisfied that the persons who will satisfied that the persons who will refuse authorisation if it is not satisfied that
effectively direct the business of the effectively direct the business of the effectively direct the business of the the members of the management body of the
investment firm are of sufficiently investment firm are of sufficiently investment firm are of sufficiently investment firm are of sufficiently good
good repute or sufficiently good repute posses sufficient good repute or sufficiently repute, possess sufficient knowledge, skills
experienced, or if there are objective | knowledge, skills and experience, or | experienced, or if there are objective | and experience and commit sufficient time
and demonstrable grounds for if there are objective and and demonstrable grounds for to perform their functions in the investment
believing that the management body | demonstrable grounds for believing believing that the management body | firm, or if there are objective and
of the firm may pose a threat to its that the management body of the firm | of the firm may pose a threat to its demonstrable grounds for believing that the
effective, sound and prudent may pose a threat to its effective, effective, sound and prudent management body of the firm may pose a
management and to the adequate sound and prudent management and management and to the adequate threat to its effective, sound and prudent
consideration of the interest of its to the adequate consideration of the consideration of the interest of its management and to the adequate
clients and the integrity of the market. | interest of its clients and the integrity | clients and the integrity of the market. | consideration of the interest of its clients and
of the market. the integrity of the market
380. Art.9 | 8. Member States shall require that 6. Member States shall require that 8. Member States shall require that Commission non-paper 20131009
—para | the management of investment firms | the management of investment firms | the management of investment firms 6 Member States shall require that at
8- is undertaken by at least two persons | is undertaken by at least two persons | is undertaken by at least two persons | : it ting th quir i
subpar | meeting the requirements laid down meeting the requirements laid down meeting the requirements laid down €ast tWo persons Meeting the requirements
al in paragraph 1 in paragraph 1 in paragraph 1 i dOV\_/n (i [PEEE T L gﬁectlyely ey
' ' ' the business of the applicant investment
firm.
381. Art.9 | By way of derogation from the first By way of derogation from the first By way of derogation from the first Commission non-paper 20131009
gpara subparagraph, Member States may subparagraph, Member States may subparagraph, Member States may By way of derogation from the first
- grant authorisation to investment grant authorisation to investment grant authorisation to investment

subparagraph, Member States may grant
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subpar | firms that are natural persons or to firms that are natural persons or to firms that are natural persons or to authorisation to investment firms that are
az2 investment firms that are legal investment firms that are legal investment firms that are legal natural persons or to investment firms that
persons managed by a single natural persons managed by a single natural persons managed by a single natural are legal persons managed by a single
person in accordance with their person in accordance with their person in accordance with their natural person in accordance with their
constitutive rules and national laws. constitutive rules and national laws. constitutive rules and national laws. constitutive rules and national laws. Member
Member States shall nevertheless Member States shall nevertheless Member States shall nevertheless States shall nevertheless require that:
require that: require that: require that:
382. Art.9 | (D) alternative arrangements be | (i) alternative arrangements be in (@) alternative arrangements be Commission non-paper 20131009
—para | in place which ensure the sound and place which ensure the sound and in place which ensure the sound and . . -
8- prudent management of such prudent management of such prudent management of such U) . LB BT (63 I [el e
subpar | investment firms and the adequate investment firms and the adequate investment firms and the adequate e ensE[Jre £ theh §ounc: ar][df_ prudenc;[
az2- consideration of the interest of clients | consideration of the interest of clients | consideration of the interest of clients tmhanaé}jeme? 0 sy(;: |tr_1ves rfn;r: . |;ms ?n £
pointi | and the integrity of the market; and the integrity of the market; and the integrity of the market; € adequate consideration ot the In gres °
clients and the integrity of the market;
383. Art.9 | (i) the natural persons (ii) the natural persons concerned are | (b) the natural persons Commission non-paper 20131009
—para | concerned are of sufficiently good of sufficiently good repute, possess concerned are of sufficiently good (ii) the natural persons concerned are
8- repute, possess sufficient knowledge, | sufficient knowledge, skills and repute, possess an appropriate level P fficientl P q t
subpar | skills and experience and commit experience and commit sufficient of knowledge | and competence and gufficsiléntICII(?\r;vx)/lle q gé)oski”;eg;' de'ex Z?is:r?(fz
az2- sufficient time to perform their duties. | time to perform their duties. are given sufficient time to perform and commit sufficigen't time to perfo[r)m their
point ii their duties and update and validate duties
their knowledge and competence. '
384, Art. 9 8a. Without prejudice to the legal el e Wi e A0l
— para systems of the Member States, [..]
8a Member States shall ensure that
(new) where it is alleged that a member of

the management board has breached
the provisions of or has committed
an offence in relation to matters
falling within the scope of this
Directive or of Regulation (EU) No
...l... [MiFIR], he may be personally
subject to criminal and civil
proceedings.
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385, | Art.9 8b. This Article shall be without o= eNnoNsNaPeg2OTe1007
— para prejudice to provisions on the [...]
8b representation of employees in
(new) company boards as provided for by
national law or practice.
386. Art. 10 | Shareholders and members with Shareholders and members with Shareholders and members with Agreed silence procedure 20130912
—title ualifying holdings ualifying holdings ualifying holdings . o
qualifying g qualifying g qualifying g Shareholders and members with qualifying
holdings
387. Art. 10 | 1. The competent authorities shall not L ;Lhe_cor;}petent gqthorl;l_es Sh?” nott 1. The competent authorities shall not | Agreed silence procedure 20130912
—para | authorise the performance of autnorise the pit.rq\t/_ISIObn S Ten ¢ authorise the performance of h horiti hall
1- investment services or activities by an :_erwcei_tlnrd?c 'K' |esb yan Tves rger} investment services or activities by an L hT © corr:]petent Gl Or't']?s shall not
subpar | investment firm until they have been ﬂ':m. dun ':'t' = fﬁ:’e heenhlnlgrme O | investment firm until they have been awielEs g pifrowsmn : £ InESlEl
al e @ e felar s e e e identities of the shareholders or et & ihe e fies @i services or performance of investment
e e A @ T ET e, e members, whether direct or indirect, shareholders or members. whether activities by an investment firm until they
direct or indirect, natural or legal natul_ral or Iﬁgzﬁlj_personz, tt::at have " direct or indirect, natural or legal hﬁve t?elen informed of the |r(]jer;1tltles. of the
persons, that have qualifying holdings qlfj‘?h'fymr? I((j)' INgS and thé amounts | hersons, that have qualifying holdings | $ g_re olders orl merr|1ber|s, whether ﬁ'reﬁt or
and the amounts of those holdings. ot those holdings. and the amounts of those holdings. [nElEer [MEUED o JieL [pemors, el e
qualifying holdings and the amounts of those
holdings.
388. Art. 10 | The competent authorities shall refuse | The competent authorities shall refuse | The competent authorities shall refuse | Agreed silence procedure 20130912
—para | authorisation if, taking into account authorisation if, taking into account authorisation if, taking into account h horiti hall  ref
1- the need to ensure the sound and the need to ensure the sound and the need to ensure the sound and T i ?Omp“‘?pt I?.Ut TS Sl h re uss
subpar | prudent management of an prudent management of an prudent management of an abilpertizsiion i, Bl I sl 1
az2 investment firm, they are not satisfied | investment firm, they are not satisfied | investment firm, they are not satisfied e el ]Ehe . sound afr_ld Erudent
as to the suitability of the as to the suitability of the as to the suitability of the managemfe_znt oran mv;a]stmer_lt 'FI’?” L efy ar:e
shareholders or members that have shareholders or members that have shareholders or members that have gr?atlresi?éllfj:g az r to nﬁe?n l)S:rI;[ablt:;[Zt 0 ) ;\/Z
ualifying holdings. ualifying holdings. ualifying holdings. s .
qualifying g q ying g ! A . qualifying holdings.
389. Art. 10 | Where close links exist between the Where close links exist between the Where close links exist between the Agreed silence procedure 20130912
—para | investment firm and other natural or investment firm and other natural or investment firm and other natural or h | link ist b h
1- legal persons, the competent authority | legal persons, the competent authority | legal persons, the competent authority W ere ¢ o?e In ; iX'St etv:/een | - ei
subpar | shall grant authorisation only if those | shall grant authorisation only if those | shall grant authorisation only if those mvestmenr: i 21 @ erhna_turah OI: €ga
a3 links do not prevent the effective links do not prevent the effective links do not prevent the effective REISONSANERCOMPETENBAUMONTYSSHALRGrAnt
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exercise of the supervisory functions
of the competent authority.

exercise of the supervisory functions
of the competent authority.

exercise of the supervisory functions
of the competent authority.

authorisation only if those links do not
prevent the effective exercise of the
supervisory functions of the competent
authority.

390. Art. 10 | 2. The competent authority shall 2. The competent authority shall 2. The competent authority shall Agreed silence procedure 20130912

—para | refuse authorisation if the laws, refuse authorisation if the laws, refuse authorisation if the laws, .

2 regulations or administrative regulations or administrative regulations or administrative 2. Th? OIS authority shall_ einise
provisions of a third country provisions of a third country provisions of a third country authpr_lsatlo_n it th_e_ laws, regL_llatlons or
governing one or more natural or governing one or more natural or governing one or more natural or administrative provisions of a third country
legal persons with which the legal persons with which the legal persons with which the governing one or more il or gl
undertaking has close links, or undertaking has close links, or undertaking has close links, or persons with which the undertaking has
difficulties involved in their difficulties involved in their difficulties involved in their close links, or difficulties lnvolyed in thglr
enforcement, prevent the effective enforcement, prevent the effective enforcement, prevent the effective enforcement, prevent the effective exercise
exercise of its supervisory functions. | exercise of its supervisory functions. | exercise of its supervisory functions. | OF its supervisory functions.

391. Art. 10 | 3. Member States shall require that, 3. Member States shall require that, 3. Member States shall require that, Agreed silence procedure 20130912

—para | where the influence exercised by the | where the influence exercised by the | where the influence exercised by the .

3- persons referred to in the first persons referred to in the first persons referred to in the first 3. 'V'?mbef States Sh?” require that, where

subpar | subparagraph of paragraph 1 is likely | subparagraph of paragraph 1 is likely | subparagraph of paragraph 1 is likely the '”f'“e”C‘? exerms_ed by the persons

al to be prejudicial to the sound and to be prejudicial to the sound and to be prejudicial to the sound and referred to n _the first sub_par_agraph of
prudent management of an prudent management of an prudent management of an paragraph 1 is likely to be prejudicial to the
investment firm, the competent investment firm, the competent investment firm, the competent §ound and _prudent management of an
authority take appropriate measures | authority take appropriate measures | authority take appropriate measures | Investment firm, the competent authority
to put an end to that situation. to put an end to that situation. to put an end to that situation. take appropriate measures to put an end to
that situation.
392. Art. 10 | Such measures may consist in Such measures may include Such measures may consist in Agreed silence procedure 20130912

—para | applications for judicial orders or the | applications for judicial orders or the | applications for judicial orders or the . —

3- imposition of sanctions against imposition of sanctions against imposition of sanctions against _Suc_h_measures may M_appllcatlons_ for

subpar | directors and those responsible for directors and those responsible for directors and those responsible for judicial orders or the imposition of sanctions

a2 management, or suspension of the management, or suspension of the management, or suspension of the against directors and those responsible for
exercise of the voting rights attaching | exercise of the voting rights attaching | exercise of the voting rights attaching MEEICEICET, O AEEEEon of the exercise
to the shares held by the shareholders | to the shares held by the shareholders | to the shares held by the shareholders of the voting rights attaching to the shart_es
or members in question. or members in question. or members in question. EELdstigsrq the shareholders or members in
393. Art. 11 | Notification of proposed acquisitions | Notification of proposed acquisitions | Notification of proposed acquisitions | Agreed silence procedure 20130912
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otification of proposed acquisitions
394. Art. 11 | 1. Member States shall require any 1. Member States shall require any 1. Member States shall require any Agreed silence procedure 20130912

—para | natural or legal person or such natural or legal person or such natural or legal person or such )

1- persons acting in concert (hereinafter | persons acting in concert (hereinafter | persons acting in concert (// the 1. Member States shall require any nat_ural or

subpar | referred to as the proposed acquirer), | referred to as the proposed acquirer), | ‘proposed acquirer’), who have taken legal person ,Or such pers_onsl g 1

al who have taken a decision either to who have taken a decision either to a decision either to acquire, directly concert (// t_he_ pro_posed acqmr_er), v_vho have
acquire, directly or indirectly, a acquire, directly or indirectly, a or indirectly, a qualifying holding in Fakt_an a decision elth_er 19 EEUIE dlreptly or
qualifying holding in an investment | qualifying holding in an investment | an investment firm or to further indirectly, a qualifying holding in an
firm or to further increase, directly or | firm or to further increase, directly or | increase, directly or indirectly, such a mvestment f.'”*? or to further INCrease,
indirectly, such a qualifying holding | indirectly, such a qualifying holding | qualifying holding in an investment | directly or indirectly, such a qualifying
in an investment firm as a result of in an investment firm as a result of firm as a result of which the hol_dlng akiiad lnve_stment firm e r_esult of
which the proportion of the voting which the proportion of the voting proportion of the voting rights or of which the proportlon of the voting rights or
rights or of the capital held would rights or of the capital held would the capital held would reach or of the capital held would reach or exceed
reach or exceed 20%, 30% or 50% or | reach or exceed 20 %, 30 % or 50 % | exceed 20 %, 30 % or 50 % or so that _20 %, 30 % ar’ 501% o S0 that_ .the
so that the investment firm would or so that the investment firm would | the investment firm would become its | nvestment firm would become its subsidiary
become its subsidiary (hereinafter become its subsidiary (hereinafter subsidiary (// the ‘proposed _(// the_ _proposed acquisition’), f|r_st_ i oty
referred to as the proposed referred to as the proposed acquisition’), first to notify in writing In S the cpmpe@ent authorities qf e
acquisition), first to notify in writing | acquisition), first to notify in writing | the competent authorities of the |nve§tment f|_rm In which they are seekmg 5
the competent authorities of the the competent authorities of the investment firm in which they are acquire or Increase a qughfylng h°'d'.“9'
investment firm in which they are investment firm in which they are seeking to acquire or increase a indicating the_ S1zé of_the intended holdm_g
seeking to acquire or increase a seeking to acquire or increase a qualifying holding, indicating the size | @1d relevant information, as referred to in
qualifying holding, indicating the size | qualifying holding, indicating the size | of the intended holding and relevant Article 13(4).
of the intended holding and relevant of the intended holding and relevant information, as referred to in
information, as referred to in Article information, as referred to in Article Article 13(4).
13(4). 13(4).

395. Art. 11 | Member States shall require any Member States shall require any Member States shall require any Agreed silence procedure 20130912

—para | natural or legal person who has taken | natural or legal person who has taken | natural or legal person who has taken .

1- a decision to dispose, directly or a decision to dispose, directly or a decision to dispose, directly or Member States shall require any natural or

subpar | indirectly, of a qualifying holding in indirectly, of a qualifying holding in indirectly, of a qualifying holding in Ie_gal person who has taken_ a decision to

a2 an investment firm first to notify in an investment firm first to notify in an investment firm first to notify in dispose, directly or indirectly, of a

writing the competent authorities,
indicating the size of the intended
holding. Such a person shall likewise
notify the competent authorities if he

writing the competent authorities,
indicating the size of the intended
holding. Such a person shall likewise
notify the competent authorities if he

writing the competent authorities,
indicating the size of the intended
holding. Such a person shall likewise
notify the competent authorities if he

qualifying holding in an investment firm
first to notify in writing the competent
authorities, indicating the size of the
intended holding. Such a person shall
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has taken a decision to reduce his
qualifying holding so that the
proportion of the voting rights or of
the capital held would fall below 20
%, 30 % or 50 % or so that the
investment firm would cease to be his
subsidiary.

has taken a decision to reduce his
qualifying holding so that the
proportion of the voting rights or of
the capital held would fall below 20
%, 30 % or 50 % or so that the
investment firm would cease to be his
subsidiary.

has taken a decision to reduce his
qualifying holding so that the
proportion of the voting rights or of
the capital held would fall below

20 %, 30 % or 50 % or so that the
investment firm would cease to be his
subsidiary.

likewise notify the competent authorities if
he has taken a decision to reduce his
qualifying holding so that the proportion of
the voting rights or of the capital held would
fall below 20 %, 30 % or 50 % or so that the
investment firm would cease to be his
subsidiary.

396. Art. 11 | Member States need not apply the Member States need not apply the 30 | Member States need not apply the Agreed silence procedure 20130912
—para | 30 % threshold where, in accordance | % threshold where, in accordance 30% threshold where, in accordance
1- with Article 9(3)(a) of Directive with Article 9(3)(a) of Directive with Article 9(3)(a) of Directive Member States r_1eed not apply. the 3_0%
subpar | 2004/109/EC, they apply a threshold | 2004/109/EC, they apply a threshold | 2004/109/EC, they apply a threshold | threshold where, in accordance with Article
a3 of one-third. of one-third. of one-third. 9(3)(@) of Directive 2004/109/EC, they
apply a threshold of one-third.
397. Art. 11 | In determining whether the criteria In determining whether the criteria In determining whether the criteria Agreed silence procedure 20130912
—para | for a qualifying holding referred to in | for a qualifying holding referred to in | for a qualifying holding referred to in . L
1 E Articl(iz 10fgndgin this Agrticle are Articl?e 10fgndgin this A?rticle are Articl?e 10fgndgin this Ag\)rticle are In d_etgrmlnlng_ whether the c.rlterla. for a
subpar | fulfilled, Member States shall not fulfilled, Member States shall not fulfilled, Member States shall not qualifying holding referred to in Article 10
a4 take into account voting rights or take into account voting rights or take into account voting rights or and in this Article are fulfilled, Memper
shares which investment firms or shares which investment firms or shares which investment firms or S_tates shall not tal_<e |_nto account_ e
credit institutions may hold as a result | credit institutions may hold as a result | credit institutions may hold as a result rlght_s or s_har_es which investment firms or
of providing the underwriting of of providing the underwriting of of providing the underwriting of Cmd'_t _|nst|tut|ons may ho_ld as a r(_asult .Of
financial instruments and/or placing financial instruments and/or placing financial instruments and/or placing prowdlng the underwrlt_lng of f!nanc!al
of financial instruments on a firm of financial instruments on a firm of financial instruments on a firm instruments  and/or placing of financial
commitment basis included under commitment basis included under commitment basis included under instruments on a firm commitment basis
point 6 of Section A of Annex I, point 6 of Section A of Annex |, point 6 of Section A of Annex I, included undgr point 6 of Sgctlon A of
provided that those rights are, on the | provided that those rights are, on the | provided that those rights are, on the Annex |, provided that th_ose rights are, on
one hand, not exercised or otherwise | one hand, not exercised or otherwise | one hand, not exercised or otherwise | (e 0né hand, not exercised or otherwise
used to intervene in the management | used to intervene in the management | used to intervene in the management | USed to intervene in the management of the
of the issuer and, on the other, of the issuer and, on the other, of the issuer and, on the other, issuer and, on the_ gther, disposed of within
disposed of within one year of disposed of within one year of disposed of within one year of one year of acquisition.
acquisition. acquisition. acquisition.
398. Art. 11 | 2. The relevant competent authorities | 2. The relevant competent authorities | 2. The relevant competent authorities | Agreed silence procedure 20130912
—para | shall work in full consultation with shall work in full consultation with shall work in full consultation with .
2— each other when carrying out the each other when carrying out the each other when carrying out the 2. The relevant competent authorities shall

work in full consultation with each other
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subpar | assessment provided for in assessment provided for in Article assessment provided for in when carrying out the assessment provided
al Article 13(1) (hereinafter referred to 13(1) (hereinafter referred to as the Article 13(1) (// the 'assessment’) if for in Article 13(1) (// the 'assessment') if the
as the assessment) if the proposed assessment) if the proposed acquirer | the proposed acquirer is one of the proposed acquirer is one of the following:
acquirer is one of the following: is one of the following: following:
399. Art. 11 | (a) a credit institution, assurance (a) a credit institution, assurance (a) a credit institution, assurance Agreed silence procedure 20130912
—para | undertaking, insurance undertaking, undertaking, insurance undertaking, undertaking, insurance undertaking, . N
2— reinsurance undertaking, investment reinsurance undertaking, investment reinsurance undertaking, investment (@ a . credit _ lnslhiiem,  EESUEEE
subpar | firm or UCITS management company | firm or UCITS management company | firm or UCITS management company un_dertakmg, Insurance undert_akmg,
al- authorised in another Member State authorised in another Member State authorised in another Member State reinsurance undertaking, investment f_|rm or
pointa | or in a sector other than that in which | or in a sector other than that in which | or in a sector other than that in which | YC!ITS management company authorised in
the acquisition is proposed; the acquisition is proposed; the acquisition is proposed; another Member State or in a sector other
than that in which the acquisition is
proposed;
400. Art. 11 | (b) the parent undertaking of a credit | (b) the parent undertaking of a credit | (b) the parent undertaking of a credit | Agreed silence procedure 20130912
—para | institution, assurance undertaking, institution, assurance undertaking, institution, assurance undertaking, . .
2- insurance undertaking, reinsurance insurance undertaking, reinsurance insurance undertaking, reinsurance _(b) Fhe _parent undertaking of a_cred.lt
subpar | undertaking, investment firm or undertaking, investment firm or undertaking, investment firm or institution, assurance undertaking, insurance
al- | UCITS management company UCITS management company UCITS management company undertaking, reinsurance undertaking,
point b | authorised in another Member State authorised in another Member State authorised in another Member State investment firm or U_C ITS management
or in a sector other than that in which | or in a sector other than that in which | or in a sector other than that in which | cmPany authorised in another Mgmber_
the acquisition is proposed; or the acquisition is proposed; or the acquisition is proposed; or State or Ina sec_tor other than that in which
the acquisition is proposed; or
401. Art. 11 | (c) a natural or legal person (c) a natural or legal person (c) a natural or legal person Agreed silence procedure 20130912
—para | controlling a credit institution, controlling a credit institution, controlling a credit institution, .
2- assurance undertaking, insurance assurance undertaking, insurance assurance undertaking, insurance © a_ngtur_al or legal person CO““"”'F‘Q a
subpar | undertaking, reinsurance undertaking, | undertaking, reinsurance undertaking, | undertaking, reinsurance undertaking, | credit institution, assurance undertaking,
al- investment firm or UCITS investment firm or UCITS investment firm or UCITS Insurance un@ertakmg, reinsurance
point ¢ | management company authorised in | management company authorised in | management company authorised in | Undertaking, investment firm or UCITS
another Member State or in a sector another Member State or in a sector another Member State or in a sector METEGETIEN! COmZETy authorised in another
other than that in which the other than that in which the other than that in which the !V'em*?er State or & EEE other than that
acquisition is proposed. acquisition is proposed. acquisition is proposed. in which the acquisition is proposed.
402. Art. 11 | The competent authorities shall, The competent authorities shall, The competent authorities shall, Agreed silence procedure 20130912
—para | without undue delay, provide each without undue delay, provide each without undue delay, provide each . .
2— other with any information which is other with any information which is other with any information which is The competent authorities shall, without
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subpar | essential or relevant for the essential or relevant for the essential or relevant for the undue delay, provide each other with any

az2 assessment. In this regard, the assessment. In this regard, the assessment. In this regard, the information which is essential or relevant for
competent authorities shall competent authorities shall competent authorities shall the assessment. In this regard, the competent
communicate to each other upon communicate to each other upon communicate to each other upon authorities shall communicate to each other
request all relevant information and request all relevant information and request all relevant information and upon request all relevant information and
shall communicate on their own shall communicate on their own shall communicate on their own shall communicate on their own initiative all
initiative all essential information. A | initiative all essential information. A | initiative all essential information. A | essential information. A decision by the
decision by the competent authority decision by the competent authority decision by the competent authority competent authority that has authorised the
that has authorised the investment that has authorised the investment that has authorised the investment investment firm in which the acquisition is
firm in which the acquisition is firm in which the acquisition is firm in which the acquisition is proposed shall indicate any views or
proposed shall indicate any views or | proposed shall indicate any views or proposed shall indicate any views or reservations expressed by the competent
reservations expressed by the reservations expressed by the reservations expressed by the authority responsible for the proposed
competent authority responsible for competent authority responsible for competent authority responsible for acquirer.
the proposed acquirer. the proposed acquirer. the proposed acquirer.

403. Art. 11 | 3. Member States shall require that, if | 3. Member States shall require that, if | 3. Member States shall require that, if | Agreed silence procedure 20130912

—para | an investment firm becomes aware of | an investment firm becomes aware of | an investment firm becomes aware of . .

3- any acquisitions or disposals of any acquisitions or disposals of any acquisitions or disposals of 3 Member S_tates shall require that, iIf an

subpar | holdings in its capital that cause holdings in its capital that cause holdings in its capital that cause mves;r_n_ent firm . becomes aware Of. any

al holdings to exceed or fall below any | holdings to exceed or fall below any | holdings to exceed or fall below any | @cquisitions or disposals of holdings in its
of the thresholds referred to in the of the thresholds referred to in the of the thresholds referred to in the capital that cause holdings to exceed or fall
first subparagraph of paragraph 1, first subparagraph of paragraph 1, first subparagraph of paragraph 1, below any of the thresholds referred to in the
that investment firm is to inform the that investment firm is to inform the that investment firm is to inform the T'rSt subpar_agra_ph qf paragraph 1, - that
competent authority without delay. competent authority without undue competent authority without delay. ITEETE _f|rm 1S 0 inform the competent

delay. authority without delay.
404, Art. 11 | At least once a year, investment firms | At least once a year, investment firms | At least once a year, investment firms | Agreed silence procedure 20130912

—para | shall also inform the competent shall also inform the competent shall also inform the competent . .

3- authority of the names of authority of the names of authority of the names of AL Iegst OIS B VAL, MEsmE f!rms shall

subpar | shareholders and members possessing | shareholders and members possessing | shareholders and members possessing | &/S0 inform the competent authority of the

a2 qualifying holdings and the sizes of | qualifying holdings and the sizes of | qualifying holdings and the sizes of | Names of ~shareholders ~and members

such holdings as shown, for example,
by the information received at annual
general meetings of shareholders and
members or as a result of compliance
with the regulations applicable to

such holdings as shown, for example,
by the information received at annual
general meetings of shareholders and
members or as a result of compliance
with the regulations applicable to

such holdings as shown, for example,
by the information received at annual
general meetings of shareholders and
members or as a result of compliance
with the regulations applicable to

possessing qualifying holdings and the sizes
of such holdings as shown, for example, by
the information received at annual general
meetings of shareholders and members or as
a result of compliance with the regulations
applicable to companies whose transferable
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companies whose
transferable securities are admitted to
trading on a regulated market.

companies whose transferable
securities are admitted to trading on a
regulated market.

companies whose transferable
securities are admitted to trading on a
regulated market.

securities are admitted to trading on a
regulated market.

405. Art. 11 | 4. Member States shall require that 4. Member States shall require that 4. Member States shall require that Agreed silence procedure 20130912

—para | competent authorities take measures competent authorities take measures competent authorities take measures .

4 similar to those referred to in similar to those referred to in similar to those referred to in 4. Member States_s_hall require that -
paragraph 3 of Article 10 in respect paragraph 3 of Article 10 in respect paragraph 3 of Article 10 in respect ompEEr. authorltu_es take measures S|m|_lar
of persons who fail to comply with of persons who fail to comply with of persons who fail to comply with b t_hose referred to in paragraph 3 of Article
the obligation to provide prior the obligation to provide prior the obligation to provide prior 19 In respec_t of_persons who fall_to comply
information in relation to the information in relation to the information in relation to the ‘_N'th the pbllgatlon 5 provide prior
acquisition or increase of a qualifying | acquisition or increase of a qualifying | acquisition or increase of a qualifying | information in relation to the acquisition or
holding. If a holding is acquired holding. If a holding is acquired holding. If a holding is acquired Increase ofa qua_lllfylng holdl_n_g. if 1 Frelle g
despite the opposition of the despite the opposition of the despite the opposition of the Is acquired despltg .the opposition of the
competent authorities, the Member competent authorities, the Member competent authorities, the Member competent authorities, the Member States
States shall, regardless of any other | States shall, regardless of any other | States shall, regardless of any other | Shall, regardless of any other sanctions to be
sanctions to be adopted, provide sanctions to be adopted, provide sanctions to be adopted, provide adopted, pr_owde e_|ther_for exercise of the
either for exercise of the either for exercise of the either for exercise of the correspond!ng voting rights to be suspended,
corresponding voting rights to be corresponding voting rights to be corresponding voting rights to be for ”_‘e_f?“”'ty of _the votes cast or for the
suspended, for the nullity of the votes | suspended, for the nullity of the votes | suspended, for the nullity of the votes | POssiPility of their annulment.
cast or for the possibility of their cast or for the possibility of their cast or for the possibility of their
annulment. annulment. annulment.

406. Art. 12 | Assessment period Assessment period Assessment period Agreed silence procedure 20130912
title Assessment period
407. Art. 12 | 1. The competent authorities shall, 1. The competent authorities shall, 1. The competent authorities shall, Agreed silence procedure 20130912

—para | promptly and in any event within two | promptly and in any event within two | promptly and in any event within two .

1- working days following receipt of the | working days following receipt of the | working days following receipt of the 1. The COTPEE! au_thqutles shall, promptly

subpar | notification required under the first notification required under the first notification required under the first and in any event within two working days

al subparagraph of Article 11(1), as well | subparagraph of Article 11(1), as well | subparagraph of Article 11(1), as well | following receipt of the notification required

as following the possible subsequent
receipt of the information referred to
in paragraph 2 of this Article,
acknowledge receipt thereof in
writing to the proposed acquirer.

as following the possible subsequent
receipt of the information referred to
in paragraph 2 of this Article,
acknowledge receipt thereof in
writing to the proposed acquirer.

as following the possible subsequent
receipt of the information referred to
in paragraph 2 of this Article,
acknowledge receipt thereof in
writing to the proposed acquirer.

under the first subparagraph of Article 11(1),
as well as following the possible subsequent
receipt of the information referred to in
paragraph 2 of this Article, acknowledge
receipt thereof in writing to the proposed
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acquirer.
408. Art. 12 | The competent authorities shall have | The competent authorities shall have | The competent authorities shall have | Agreed silence procedure 20130912
—para | a maximum of sixty working days as | a maximum of sixty working days as | a maximum of sixty working days as -
1- from the date of the written from the date of the written from the date of the written The  (COpEE author_ltles shall have a
subpar | acknowledgement of receipt of the acknowledgement of receipt of the acknowledgement of receipt of the maximum of o2y working days as from the
az2 notification and all documents notification and all documents notification and all documents date_ of the ey _acknowledgement o
required by the Member State to be | required by the Member State to be | required by the Member State to be | "eceipt of the notification and all documents
attached to the notification on the attached to the notification on the attached to the notification on the required bY f[he _Member Siue g be attachfzd
basis of the list referred to in basis of the list referred to in Article basis of the list referred to in to the notlflcatl_on on t_he ekl @if e L
Acrticle 13(4) (hereinafter referred to 13(4) (hereinafter referred to as the Article 13(4) (// the 'assessment Ireferred o IArtche 13(4) () the
as the assessment period), to carry out | assessment period), to carry outthe | period’), to carry out the assessment. | 2ssessment  period’), to carry out the
the assessment. assessment. assessment.
4009. Art. 12 | The competent authorities shall The competent authorities shall The competent authorities shall Agreed silence procedure 20130912
—para | inform the proposed acquirer of the inform the proposed acquirer of the inform the proposed acquirer of the . .
1- date of the expiry of the assessment | date of the expiry of the assessment | date of the expiry of the assessment | 1€ competent authorities shall inform the
subpar | period at the time of acknowledging | period at the time of acknowledging | period at the time of acknowledging | ProPosed acquirer of the date of the expiry
a3 receipt. receipt. receipt. of the asse_ssment _perlod at the time of
acknowledging receipt.
410. Art. 12 | 2. The competent authorities may, 2. The competent authorities may, 2. The competent authorities may, Agreed silence procedure 20130912
—para | during the assessment period, if during the assessment period, if during the assessment period, if . .
2— necessary, and no later than on the necessary, and no later than on the necessary, and no later than on the 2. The compete_nt aqthorltles may, during the
subpar | 50th working day of the assessment 50th working day of the assessment 50th working day of the assessment assessment period, if necessary, and no later
al period, request any further period, request any further period, request any further than on the 50th working day of the
information that is necessary to information that is necessary to information that is necessary to R pe".Od’ request any _further
complete the assessment. Such complete the assessment. Such complete the assessment. Such information that is necessary to complete the
request shall be made in writing and | request shall be made in writing and | request shall be made in writing and | @ssessment. Such request shall be made in
shall specify the additional shall specify the additional shall specify the additional YV”“ng _and shall specify the additional
information needed. information needed. information needed. information needed.
411. Art. 12 | For the period between the date of For the period between the date of For the period between the date of Agreed silence procedure 20130912
—para | request for information by the request for information by the request for information by the .
2— competent authorities and the receipt | competent authorities and the receipt | competent authorities and the receipt For_the perl_od between the date of e
subpar | of a response thereto by the proposed | of a response thereto by the proposed | of a response thereto by the proposed for mformatl_on by the competent authorities
a2 acquirer, the assessment period shall | acquirer, the assessment period shall | acquirer, the assessment period shall and the receipt of a response thereto by the

be interrupted. The interruption shall

be interrupted. The interruption shall

be interrupted. The interruption shall

proposed acquirer, the assessment period
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not exceed 20 working days. Any not exceed 20 working days. Any not exceed 20 working days. Any shall be interrupted. The interruption shall
further requests by the competent further requests by the competent further requests by the competent not exceed 20 working days. Any further
authorities for completion or authorities for completion or authorities for completion or requests by the competent authorities for
clarification of the information shall clarification of the information shall clarification of the information shall completion or clarification of the
be at their discretion but may not be at their discretion but may not be at their discretion but may not information shall be at their discretion but
result in an interruption of the result in an interruption of the result in an interruption of the may not result in an interruption of the
assessment period. assessment period. assessment period. assessment period.
412. Art. 12 | 3. The competent authorities may 3. The competent authorities may 3. The competent authorities may Agreed silence procedure 20130912
—para | extend the interruption referred to in extend the interruption referred to in extend the interruption referred to in .
3 the second subparagraph of paragraph | the second subparagraph of paragraph | the second subparagraph of 3 The G LR authorltles_ (U i L
2 up to 30 working days if the 2 up to 30 working days if the paragraph 2 up to 30 working days if | Interruption referred to in the second
proposed acquirer is one of the proposed acquirer is one of the the proposed acquirer is one of the subpa}ragraph . of paragraph 2 up t9 30
following: following: following: working day§ if the proposed acquirer is one
of the following:
413. Art. 12 | (a) a natural or legal person situated (a) a natural or legal person situated (a) a natural or legal person situated Agreed silence procedure 20130912
—para | orregulated outside the Union; a or regulated outside the Union; or regulated outside the European )
3- natural or legal person not subject to Union; (@) a natural or legal person situated or
pointd | supervision under this Directive or regulated outside the European Union;
Directives 2009/65/EC, 2009/138/EC
or 2006/48/EC™,
414. (b) a natural or legal person not (b) a natural or legal person not Agreed silence procedure 20130912
subject to supervision under this subject to supervision under this .
Directive or Directives 2009/65/EC, | Directive or Directives 2009/65/EC, gm;\z:‘grl OJn:jeegral 2%20” Ig(i):ez'?it\))eea (t)?
24
2009/138/EC or 2006/48/EC*. 2009/138/EC or 2006/48/EC. Directives 2009/65/EC, 2009/138/EC  or
2006/48/EC.
415, Art. 12 | 4. If the competent authorities, upon 4. If the competent authorities, upon 4. If the competent authorities, upon Agreed silence procedure 20130912
—para | completion of the assessment, decide | completion of the assessment, decide | completion of the assessment, decide .
4. If the competent authorities, upon

Directive 2006/48/EC of the European Parliament and of the Council of 14 June 2006 relating to the taking up and pursuit of the business of credit institutions
(recast) (OJ L 177, 30.6.2006, p. 1). Directive as last amended by Directive 2007/44/EC.

Directive 2006/48/EC of the European Parliament and of the Council of 14 June 2006 relating to the taking up and pursuit of the business of credit
institutions (recast) (OJ L 177, 30.6.2006, p. 1) as last amended by Directive 2007/44/EC.

24
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4 to oppose the proposed acquisition, to oppose the proposed acquisition, to oppose the proposed acquisition, completion of the assessment, decide to
they shall, within two working days, | they shall, within two working days, | they shall, within two working days, | oppose the proposed acquisition, they shall,
and not exceeding the assessment and not exceeding the assessment and not exceeding the assessment within two working days, and not exceeding
period, inform the proposed acquirer | period, inform the proposed acquirer | period, inform the proposed acquirer | the assessment period, inform the proposed
in writing and provide the reasons for | in writing and provide the reasons for | in writing and provide the reasons for | acquirer in writing and provide the reasons
that decision. Subject to national law, | that decision. Subject to national law, | that decision. Subject to national law, | for that decision. Subject to national law, an
an appropriate statement of the an appropriate statement of the an appropriate statement of the appropriate statement of the reasons for the
reasons for the decision may be made | reasons for the decision may be made | reasons for the decision may be made | decision may be made accessible to the
accessible to the public at the request | accessible to the public at the request | accessible to the public at the request | public at the request of the proposed
of the proposed acquirer. This shall of the proposed acquirer. This shall of the proposed acquirer. This shall acquirer. This shall not prevent a Member
not prevent a Member State from not prevent a Member State from not prevent a Member State from State from allowing the competent authority
allowing the competent authority to allowing the competent authority to allowing the competent authority to to make such disclosure in the absence of a
make such disclosure in the absence make such disclosure in the absence make such disclosure in the absence request by the proposed acquirer.
of a request by the proposed acquirer. | of a request by the proposed acquirer. | of a request by the proposed acquirer.
416. Art. 12 | 5. If the competent authorities do not | 5. If the competent authorities do not | 5. If the competent authorities do not | Agreed silence procedure 20130912
—para | oppose the proposed acquisition oppose the proposed acquisition oppose the proposed acquisition ..
5 within the assessment period in within the assessment period in within the assessment period in 5. If the competent a””_‘o_“_“es do r_10t_ Oppose
writing, it shall be deemed to be writing, it shall be deemed to be writing, it shall be deemed to be the  proposed . ac_qU|S|t|_0|_1 V‘."th'n e
approved. approved. approved. assessment period in writing, it shall be
deemed to be approved.
417. Art. 12 | 6. The competent authorities may fix | 6. The competent authorities may fix | 6. The competent authorities may fix | Agreed silence procedure 20130912
—para | a maximum period for concluding the | a maximum period for concluding the | a maximum period for concluding the - .
6 proposed acquisition and extend it proposed acquisition and extend it proposed acquisition and extend it 6. The oL authorities may fixa
where appropriate. where appropriate. where appropriate. maximurm perl_oc_i for concluding j[he
proposed acquisition and extend it where
appropriate.
418. Art. 12 | 7. Member States may not impose 7. Member States may not impose 7. Member States may not impose Agreed silence procedure 20130912
—para | requirements for the notification to requirements for the notification to requirements for the notification to .
7 and approval by the competent and approval by the competent and approval by the competent 7. Member States may not impose

authorities of direct or indirect
acquisitions of voting rights or capital
that are more stringent than those set
out in this Directive.

authorities of direct or indirect
acquisitions of voting rights or capital
that are more stringent than those set
out in this Directive.

authorities of direct or indirect
acquisitions of voting rights or capital
that are more stringent than those set
out in this Directive.

requirements for the notification to and
approval by the competent authorities of
direct or indirect acquisitions of voting
rights or capital that are more stringent than
those set out in this Directive.
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419. Art. 12 | 8. ESMA shall develop draft 8. ESMA shall develop draft 8. ESMA shall develop draft Agreed silence procedure 20130912
—para | regulatory technical standards to regulatory technical standards to regulatory technical standards to . .
8- establish an exhaustive list of establish an exhaustive list of establish an exhaustive list of [1dentical apart from reference. Art 13(4) is
subpar | information, referred to in paragraph | information, referred to in Article information, referred to in correct ]
al 4to l?e ingluded_ by p_rc_)po§ed _ Q(é) to bg inclyded _by pr_opose(_j paragraph 4 to_be in_cIude_d by 8. ESMA shall develop draft regulatory
acquirers in their notification, without acquirers in their notification, without pro_p(_)sec_j acquirers in th(_elr _ technical standards to establish an
prejudice to paragraph 2. prejudice to paragraph 2. notification, without prejudice to exhaustive list of information, referred to in
paragraph 2. Article 13(4) to be included by proposed
acquirers in their notification, without
prejudice to paragraph 2.
420. Art. 12 | ESMA shall submit those draft ESMA shall submit those draft ESMA shall submit those draft Agreed silence procedure 20130912
—para | regulatory technical standards to the regulatory technical standards to the regulatory technical standards to the .
8— Commission by 1 January 2014. Commission by 1 January 2014. Commission by 1 January 2014. ESMA shall submit those draft regulatory
subpar technical standards to the Commission by 1
a2 January 2014.
421. Art. 12 | Power is delegated to the Power is delegated to the Power is delegated to the Agreed silence procedure 20130912
—para | Commission to adopt the regulatory Commission to adopt the regulatory Commission to adopt the regulatory . .
8- technical standards referred to in the technical standards referred to in the technical standards referred to in the Power is delegated to the Qomm|SS|on @
subpar | first subparagraph in accordance with | first subparagraph in accordance with | first subparagraph in accordance with adopt  the r(_egulatory_ technical standarc_is
a3 the procedure laid down in the procedure laid down in Articles | Acrticles 10 to 14 of Regulation referred to n the f'rSt_ subparagraph in
Aticles 10 to 14 of Regulation (EU) | 10 to 14 of Regulation (EU) No (EU) No 1095/2010. accordance with ] Articles 10 t0 14 of
422. Art. 12 | ESMA shall develop draft ESMA shall develop draft | 8a. ESMA shall develop draft Agreed silence procedure 20130912
—para | implementing technical standards to implementing technical standards to | implementing technical standards to . .
8— determine standard forms, templates | determine standard forms, templates | determine standard forms, templates | 82 ESMA shall develop draft implementing
subpar | and procedures for the modalities of | and procedures for the modalities of | and procedures for the modalities of | technical standards to determine standard
a4 the consultation process between the | the consultation process between the | the consultation process between the | 0'MS, templates and procedures for the
relevant competent authorities as relevant competent authorities as | relevant competent authorities as modalities of the consultation process ..
referred to in Article 11(2). referred to in Article 11(2). referred to in Article 11(2). between the rglevan_t competent authorities
as referred to in Article 11(2).
423. Art. 12 | ESMA shall submit those draft ESMA shall submit those draft ESMA shall submit those draft Agreed silence procedure 20130912
—para | implementing technical standards to implementing technical standards to implementing technical standards to

ESMA shall submit those draft
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8- the Commission by 1 January 2014. the Commission by 1 January 2014. the Commission by 1 January 2014. implementing technical standards to the
subpar Commission by 1 January 2014.
as
424, Art. 12 | Power is conferred on the Power is conferred on the Power is conferred on the Agreed silence procedure 20130912
—para | Commission to adopt the Commission to adopt the Commission to adopt the . .
8- implementing technical standards implementing technical standards implementing technical standards Power Is (_:onferred on the C(_)mmlssmn @
subpar | referred to in the fourth subparagraph | referred to in the fourth subparagraph | referred to in the first subparagraph in adopt the |mplement|n_g technical standarc_js
a6 in accordance with Article 15 of in accordance with Article 15 of accordance with Article 15 of referred to n the .f'rSt subparagraph |
Regulation (EU) No 1095/2010. Regulation (EU) No 1095/2010. Regulation (EU) No 1095/2010. accordance with Article 15 of Regulation
(EVU) No 1095/2010.
425. Art. 13 | Assessment Assessment Assessment Agreed silence procedure 20130912
title Assessment
426. Art. 13 | 1. In assessing the notification 1. In assessing the notification 1. In assessing the notification Agreed silence procedure 20130912
—para | provided for in Article 11(1) and the | provided for in Article 11(1) and the | provided for in Article 11(1) and the . T .
1- information referred to in Article information referred to in Article information referred to in 1 In RSy the notlf!catlon p_rOVIded for
subpar | 12(2), the competent authorities shall, | 12(2), the competent authorities shall, | Article 12(2), the competent In AmCI? 11(1) and the information refe_r r_ed
al in order to ensure the sound and in order to ensure the sound and authorities shall, in order to ensure to in Article 12(2), the competent authorities
prudent management of the prudent management of the the sound and prudent management | Shall, in order to ensure the sound and
investment firm in which an investment firm in which an of the investment firm in which an pruden_t EEIETE (?f th? e
acquisition is proposed, and having | acquisition is proposed, and having | acquisition is proposed, and having in which an acquisition is proposed, and
regard to the likely influence of the regard to the likely influence of the regard to the likely influence of the having regard FO the I|ke|y_|nf|uence Of. the
proposed acquirer on the investment proposed acquirer on the investment proposed acquirer on the investment propo_sed acquirer on the investment firm,
firm, appraise the suitability of the firm, appraise the suitability of the firm, appraise the suitability of the appraise the Su't'_”‘b'“ty of the proposed
proposed acquirer and the financial proposed acquirer and the financial proposed acquirer and the financial acquirer and the financial soundness of the
soundness of the proposed acquisition | soundness of the proposed acquisition | soundness of the proposed acquisition propos_ed apqu_|5|t|on against all of the
against all of the following criteria: against all of the following criteria: against all of the following criteria: following criteria:
427. Art. 13 | (a) the reputation of the proposed (a) the reputation of the proposed (a) the reputation of the proposed Agreed silence procedure 20130912
—para | acquirer; acquirer; acquirer; . .
1- (a) the reputation of the proposed acquirer;
subpar
al-
point a
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428. Art. 13 | (b) the reputation and experience of (b) the reputation and experience of (b) the reputation and experience of Agreed silence procedure 20130912
—para | any person who will direct the any person who will direct the any person who will direct the . .
1- business of the investment firmasa | business of the investment firmasa | business of the investment firmasa | (P) the reputation and experience of any
subpar | result of the proposed acquisition; result of the proposed acquisition; result of the proposed acquisition; person who .W'” direct the business of the
al_ investment firm as a result of the proposed
point b acquisition;
429, Art. 13 | (c) the financial soundness of the (c) the financial soundness of the (c) the financial soundness of the Agreed silence procedure 20130912
—para | proposed acquirer, in particular in proposed acquirer, in particular in proposed acquirer, in particular in . .
1- relation to the type of business relation to the type of business relation to the type of business © the f|r_1anC|aI_ sound_ness Of iz proposed
subpar | pursued and envisaged in the pursued and envisaged in the pursued and envisaged in the acquirer, In particular in relatlt_)n 1o th? e
al- investment firm in which the investment firm in which the investment firm in which the 9f business _pursyed a_nd enVIsageq | the
point ¢ | acquisition is proposed; acquisition is proposed: acquisition is proposed: g:\é;s;:;gr_“ firm in which the acquisition is
430. Art. 13 | (d) whether the investment firm will (d) whether the investment firm will (d) whether the investment firm will Technical group proposal
—para | be able to comply and continue to be able to comply and continue to be able to comply and continue to " . . A .
1- comply with the prudential comply with the prudential comply with the prudential [ notably/ In partlcular sub{ect o re'\lnew by
subpar | requirements based on this Directive requirements based on this Directive | requirements based on this Directive Iav_vy_er-lmgwst_s. Note that “notably"” used in
al- | and, where applicable, other and, where applicable, other and, where applicable, other existing Directive 2077/44/EC Art
pointd | Directives, notably, Directives Directives, notably, Directives Directives, in particular Directives 15b(1)(d)]

2002/87/EC and 2006/49/EC, in
particular, whether the group of
which it will become a part has a
structure that makes it possible to
exercise effective supervision,
effectively exchange information
among the competent authorities and
determine the allocation of
responsibilities among the competent
authorities;

2002/87/EC and 2006/49/EC, in
particular, whether the group of
which it will become a part has a
structure that makes it possible to
exercise effective supervision,
effectively exchange information
among the competent authorities and
determine the allocation of
responsibilities among the competent
authorities;

2002/87/EC and 2006/49/EC, in
particular, whether the group of
which it will become a part has a
structure that makes it possible to
exercise effective supervision,
effectively exchange information
among the competent authorities and
determine the allocation of
responsibilities among the competent
authorities;

(d) whether the investment firm will be able
to comply and continue to comply with the

prudential requirements based on this
Directive and, where applicable, other
Directives, in  particular ~ Directives

2002/87/EC and 2006/49/EC, in particular,
whether the group of which it will become a
part has a structure that makes it possible to
exercise effective supervision, effectively
exchange information among the competent
authorities and determine the allocation of
responsibilities among the competent
authorities;

Page 84 of 121




EBPOMEWCKIW NAPNAMEHT PARLAMENTO EUROPEO EVROPSKY PARLAMENT EUROPA-PARLAMENTET
EUROPAISCHES PARLAMENT EURQOPA PARLAMENT EYPQMAIKO KOINOBOYAIO EUROPEAN PARLIAMENT
PARLEMENT EUROPEEN PARLAIMINT NA hEORPA PARLAMENTO EUROPEQ EIROPAS PARLAMENTS
EUROPOS PARLAMENTAS EUROPAI PARLAMENT IL-PARLAMENT EWROPEW EUROPEES PARLEMENT

PARLAMENT EUROPEJSKI
EUROPSKY PARLAMENT

PARLAMENTO EUROPEU
EVROPSKI PARLAMENT

PARLAMENTUL EUROPEAN

EUROOPAN PARLAMENTTI EUROPAPARLAMENTET

COM Council EP Compromise
431. Art. 13 (da) whether the proposed
— para acquisition increases the risk of
1- conflicts of interest;
subpar
al-
point d
a
(new)
432. Art. 13 | (e) whether there are reasonable (e) whether there are reasonable (e) whether there are reasonable Agreed silence procedure 20130912
—para | grounds to suspect that, in connection | grounds to suspect that, in connection | grounds to suspect that, in connection
1- with the proposed acquisition, money | with the proposed acquisition, money | with the proposed acquisition, money | (€) Whether there are reasonable grounds to
subpar | laundering or terrorist financing laundering or terrorist financing laundering or terrorist financing S”SP?CF _that, I connection W_'th the propos_ed
al- within the meaning of Article 1 of within the meaning of Article 1 of within the meaning of Article 1 of a_chIs_ltlon, _money Iaund_erlng or _terrorlst
point e | Directive 2005/60/EC is being or has | Directive 2005/60/EC is being or has | Directive 2005/60/EC is being or has flr)anc!ng within the meaning of Article 1 of
been committed or attempted, or that | been committed or attempted, or that | been committed or attempted, or that | Directive 2005/60/EC is being or has been
the proposed acquisition could the proposed acquisition could the proposed acquisition could comr_m_t'ged or attempted, or that_ e 20 55t
increase the risk thereof. increase the risk thereof. increase the risk thereof. acquisition could increase the risk thereof.
433. In order to ensure consistent
application of this Article, ESMA
shall develop draft requlatory
technical standards which adjust the
criteria set out in subparagraphs (a) to
(d) of this paragraph.
434, Power is delegated to the
Commission to adopt the regulatory
technical standards referred to in the
first subparagraph in accordance with
the procedure laid down in Articles
10 to 14 of Regulation (EU) No
1095/2010.
435. Art. 13 | The Commission shall be empowered | The Commission shall be empowered | The Commission shall be empowered
—para | to adopt by means of delegated acts to adopt by means of delegated acts | to adopt // delegated acts in
1- in accordance with Article 94 in accordance with Article 94 | accordance with Article 94 which
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subpar | measures which adjust the criteria set | measures which adjust the criteria set | adjust the criteria set out in the first

az2 out in the first subparagraph of this out in [...] subparagraph (e) of this | subparagraph of this paragraph.
paragraph. paragraph.

436. Art. 13 | 2. The competent authorities may 2. The competent authorities may 2. The competent authorities may Agreed silence procedure 20130912

—para | oppose the proposed acquisition only | oppose the proposed acquisition only | oppose the proposed acquisition only ..

2 if there are reasonable grounds for if there are reasonable grounds for if there are reasonable grounds for 2. The compet(_er!t_authorltl_es may oppose the
doing so on the basis of the criteria doing so on the basis of the criteria doing so on the basis of the criteria proposed acquisition onIy_lf there are .
set out in paragraph 1 or if the set out in paragraph 1 or if the set out in paragraph 1 or if the reasonab_le grounds fqr doing so on the _ba5|s
information provided by the proposed | information provided by the proposed | information provided by the proposed | ©F the criteria set out in paragraph 1 or if the
acquirer is incomplete. acquirer is incomplete. acquirer is incomplete. mfor_matl_oq provided by the proposed

acquirer is incomplete.
437. Art. 13 | 3. Member States shall neither 3. Member States shall neither 3. Member States shall neither Agreed silence procedure 20130912

—para | impose any prior conditions in impose any prior conditions in impose any prior conditions in ) .

3 respect of the level of holding that reser)ect of )t/hz level of holding that respect of the level of holding that 3. Member States shall nelthferh|m|p03<|-3- apy
must be acquired nor allow their must be acquired nor allow their must be acquired nor allow their Erllcar_ conﬁlltlons in respect of the e\I/:a 0 .
competent authorities to examine the | competent authorities to examine the | competent authorities to examine the | 10!ding that must be acquired nor allow their
proposed acquisition in terms of the | proposed acquisition in terms of the | proposed acquisition in terms of the | COMPetent authorities to examine the
economic needs of the market. economic needs of the market. economic needs of the market. proposed acquisition in terms of the

economic needs of the market.
438. Art. 13 | 4. Member States shall make publicly | 4. Member States shall make publicly | 4. Member States shall make publicly | Agreed silence procedure 20130912

—para | available a list specifying the available a list specifying the available a list specifying the .

4 information that is necessary to carry | information that is necessary to carry | information that is necessary to carry 4. _Member _States _sh_all mak_e publl_cly
out the assessment and that must be | out the assessment and that must be | out the assessment and that mustbe | available a list specifying the information
provided to the competent authorities | provided to the competent authorities | provided to the competent authorities that is necessary to carry out the assessment
at the time of notification referred to | at the time of notification referred to | at the time of notification referred to | d thfit. must be P iGuided D the_ ERl N
in Article 11(1). The information in Article 11(1). The information in Article 11(1). The information aUt_hor't'?S at the time of.notlflcat_lon referred
required shall be proportionate and required shall be proportionate and required shall be proportionate and to in Article 11(1). The information required
adapted to the nature of the proposed | adapted to the nature of the proposed | adapted to the nature of the proposed shall be proportionate and ad_apted to the
acquirer and the proposed acquisition. | acquirer and the proposed acquisition. | acquirer and the proposed acquisition. nature of the .pr_oposed acquirer and the
Member States shall not require Member States shall not require Member States shall not require proposed_ aC_C]UISItIOH.. Membt_ar States shall
information that is not relevant for a information that is not relevant for a information that is not relevant for a not require |_nformat|on that is not relevant
prudential assessment. prudential assessment. prudential assessment. for a prudential assessment.

439. Art. 13 | 5. Notwithstanding Article 12(1), (2) | 5. Notwithstanding Article 12(1), (2) | 5. Notwithstanding Article 12(1), (2) | Agreed silence procedure 20130912

—para | and (3), where two or more proposals | and (3), where two or more proposals | and (3), where two or more proposals
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5 to ac_quirg or increase_qualifying . to ac_quirg or increase_qualifying . to ac_quirg or increase_qualifying . 5. Notwithstanding Article 12(1), (2) and
holdings in the same investment firm | holdings in the same investment firm | holdings in the same investment firm 3), where two or more proposals to acquire
have been notified to the competent have been notified to the competent have been notified to the competent gr E e proposai a

) ) ) increase qualifying holdings in the same
authority, the I_atter fshall treat the authority, the Igtter §hal| treat the authority, the Igtter §hal| treat the EsTE (i Feve ean reiiEl e e
prop(_)se_d acquirers in a non- p_rop(_)se_d acquirers in a non- p_rop(_)se_d acquirers in a non- competent authority, the latter shall treat the
discriminatory manner. discriminatory manner. discriminatory manner. proposed acquirers in a non-discriminatory
manner.
440. Art. 14 | Membership of an authorised Membership of an authorised Membership of an authorised investor | Agreed silence procedure 20130912
— title Investor Compensation Scheme Investor Compensation Scheme compensation scheme . .
Membership of an authorised investor
compensation scheme
441, Art. 14 | The competent authority shall verify | The competent authority shall verify | The competent authority shall verify | Agreed silence procedure 20130912

—para | that any entity seeking authorisation that any entity seeking authorisation that any entity seeking authorisation . .

1 as an investment firm meets its as an investment firm meets its as an investment firm meets its Th? SEMEEIE autho_r |ty-shall verl_fy that any
obligations under Directive 97/9/EC | obligations under Directive 97/9/EC | obligations under Directive 97/9/EC | €ntity seeking authorisation as an investment
of the European Parliament and of the | of the European Parliament and of the | // at the time of authorisation. firm meets its obligations ~ under
Council of 3 March 1997 on investor- | Council of 3 March 1997 on investor- D|rect|_ve .97/ 9/EC // at the ume of
compensation schemes! at the time of | compensation schemes? at the time authorisation.
authorisation. of authorisation.

442. | At 14 In relation to structured deposits, the | ;¢ A ricle shall not apply to Agreed silence procedure 20130912

— para above ob_Ilqatlon will b_e met_prqwded structured deposits issued by credit o .

1a they are issued by credit |nst|tqt|ons institutions which are members of a The obligation in the first paragraph shall

(new) which are members ofadeposn deposit guarantee scheme be met in relation to structured deposits

guarantee scheme recognised under recognised under Directive 94/19/EC where the structured deposit is issued by a
Directive 94/19/EC of the European | ¢\ European Parliament and of credit_institution which is a_member of a
Parliament and of the Council of 30 the Council of 30 May 1994 on deposit guarantee scheme recognised under
May 1994 on deposit-guarantee deposit-guarantee schemes? Directive 94/19/EC of the European
schemes?, '

! OJ L 84, 26.3.1997, p. 22.

% 0JL 84,26.3.1997, p. 22.
2 0JL135, 31.5.1994, p.5
20J L 135, 31.5.1994, p. 5.
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Parliament and of the Council of 30 May
1994 on deposit-quarantee schemes?.

443, Art. 15 Initial capital endowment Initial capital endowment Initial capital endowment Agreed silence procedure 20130912
—title .. .
Initial capital endowment
444, Art. 15 | Member States shall ensure that the Member States shall ensure that the Member States shall ensure that the Agreed silence procedure 20130912
—para | competent authorities do not grant competent authorities do not grant competent authorities do not grant b hall h h
1 authorisation unless the investment authorisation unless the investment authorisation unless the investment Member Statesh sha egsure A e
firm has sufficient initial capital in firm has sufficient initial capital in firm has sufficient initial capital in corEpe_tent_ autl Or't'ﬁs o notf_ grsnt
accordance with the requirements of accordance with the requirements of accordance with the requirements of AL _Of'sa“?“_ uniess t € |_nvestment Irm has
Directive 2006/49/EC having regard | Directive 2006/49/EC having regard | Directive 2006/49/EC having regard srL]Jfﬂment. initial Cag'tal_ in accordance with
to the nature of the investment service | to the nature of the investment service | to the nature of the investment service L € _requwen:jents hO Dlrectl;/eh 2006/49/EC
or activity in question. or activity in question. or activity in question. aving regard to the nature of the Investment
service or activity in question.
445, Art. 16 | Organisational requirements Organisational requirements Organisational requirements Agreed silence procedure 20130912
—title o .
Organisational requirements
446. Art. 16 | 1. The home Member State shall 1. The Home Member State shall 1. The home Member State shall Agreed silence procedure 20130912
—para | require that investment firms comply | require that investment firms comply | require that investment firms comply he h b hall ire th
1 with the organisational requirements | with the organisational requirements | with the organisational requirements 1 The home l\:cl_em er State SI a requhlre ! r?t
set out in paragraphs 2 to 8 and in set out in paragraphs 2 to 10 and in set out in paragraphs 2 to 8 of this investment : Iims —comply  with the
Article 17 . Article 17. Article and in Article 17. gL reqmrements S?t ol In
paragraphs 2 to 10 of this Article and in
Article 17.
447. Art. 16 | 2. An investment firm shall establish | 2. An investment firm shall establish | 2. An investment firm shall establish | Agreed silence procedure 20130912
—para | adequate policies and procedures adequate policies and procedures adequate policies and procedures ) i hall blish
2 sufficient to ensure compliance of the | sufficient to ensure compliance of the | sufficient to ensure compliance of the | 2 AN investment firm shall - establis

firm including its managers,
employees and tied agents with its
obligations under the provisions of
this Directive as well as appropriate
rules governing personal transactions

firm including its managers,
employees and tied agents with its
obligations under the provisions of
this Directive as well as appropriate
rules governing personal transactions

firm including its managers,
employees and tied agents with its
obligations under the provisions of
this Directive as well as appropriate
rules governing personal transactions

adequate policies and procedures sufficient
to ensure compliance of the firm including
its managers, employees and tied agents
with its obligations under the provisions of
this Directive as well as appropriate rules

1 OJ L 135, 31.5.1994, p. 5.
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by such persons.

by such persons.

by such persons.

governing personal transactions by such
persons.

448.

Art. 16
— para

3. An investment firm shall maintain
and operate effective organisational
and administrative arrangements with
a view to taking all reasonable steps
designed to prevent conflicts of
interest as defined in Article 23 from
adversely affecting the interests of its
clients.

3. An investment firm shall maintain
and operate effective organisational
and administrative arrangements with
a view to taking all reasonable steps
designed to prevent conflicts of
interest as defined in Article 23 from
adversely affecting the interests of its
clients.

3. An investment firm shall maintain
and operate effective organisational
and administrative arrangements with
a view to taking all reasonable steps
designed to prevent conflicts of
interest as defined in Article 23 from
adversely affecting the interests of its
clients. These arrangements shall
include a policy and other necessary
arrangements to assess the
compatibility of the investment
product with the needs of the clients
to whom it would be offered, and to
ensure that investment products or
structured deposits designed by the
firm for sale to professional or retail
clients meet the needs of an
identified target market and that an
investment firm marketing
investment products ensures that the
investment product is marketed to
clients within the target group. Sales
targets and internal inducement
schemes shall not incentivise the
sale of products outside the targeted
group. In particular, an investment
firm which designs investment
products, structured deposits or
financial instruments shall have in
place a product approval process
and shall take all the necessary
operational and procedural
measures to implement this product

T: ensuring consistency between rows 448
and 556 once political decisions taken

Trilogue 20130904: technical group to
prepare revised drafting of this and row 556
covering product governance and target
market and including sufficient detail in L1.

Technical meeting 26 09 and teleconference
3009

See also row 556

An investment firm  which  designs
[investment products] for sale to clients
shall maintain, operate and review a process
for the approval of each [investment
product] or significant adaptations of
existing products before it is distributed to
clients.

The product approval process shall specify
an identified target market of end clients
within the relevant category of clients for
each product and ensure that all relevant
risks to such identified target market are
assessed and that the intended distribution
strategy is consistent with the identified
target market.

The investment firm shall also regularly
review products offered or marketed by the
firm, taking into account any event that
could materially affect the potential risk to
the identified target market, to assess at
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approval process. Before investment
products and financial instruments
are placed or distributed in the
market, these products and
instruments need approval
according to the product approval
process. All the relevant risks shall
be carefully assessed and products
and instruments shall only be placed
or distributed when this is in the
interests of the targeted group of
clients. The product approval
process shall ensure that existing
products are regularly reviewed in
order to ensure that the product is
continuing to meet the needs of the
identified target market. The product
approval process shall be reviewed
annually. An investment firm shall
at all times be able to provide the
relevant competent authority an up
to date and detailed description of
the nature and details of its product
approval process.

least whether the product remains consistent
with the needs of the identified target
market, whether the intended distribution
strategy remains appropriate, and whether
the actual distribution is consistent with
firm's obligation under Article 24 to take
reasonable steps to ensure that the
investment is distributed to the identified
target market.

An investment firm  which  designs
[investment products] shall make available
to any distributor all appropriate
information on the product and the product
approval process, including the identified
target market of the product.

An investment firm which does not design
the [investment products] it offers or
recommend to clients shall have appropriate
arrangements in place to obtain and
understand in sufficient detail the relevant
information  concerning  the  product
approval process operated by the investment
firm which designs the product and the
characteristics of each product. This shall
include obtaining and assessing the
information referred to in the previous sub-
paragraph.

These policies, processes and arrangements
shall be without prejudice to all other
requirements under this Directive [and
MiFIR], including those relating to
disclosure, suitability or appropriateness,
identification and management of conflicts
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of interests, and inducements.

449. Art. 16 | 4. An investment firm shall take 4. An investment firm shall take 4. An investment firm shall take Agreed silence procedure 20130912
—para | reasonable steps to ensure continuity | reasonable steps to ensure continuity | reasonable steps to ensure continuity ) .
4 and regularity in the performance of | and regularity in the performance of | and regularity in the performance of | 4 An investment firm shall take reasonable
investment services and activities. To | investment services and activities. To | investment services and activities, To | StePS 0 ensure continuity and regu_larlty In
this end the investment firm shall this end the investment firm shall this end the investment firm shall the_ per formance_of IYEEIELS EEIEES z_md
employ appropriate and proportionate | employ appropriate and proportionate | employ appropriate and proportionate activities. To this en(_j the IMEESE: s
systems, resources and procedures. systems, resources and procedures. systems, resources and procedures. shall employ appropriate and proportionate
systems, resources and procedures.
450. Art. 16 | 5. An investment firm shall ensure, 5. An investment firm shall ensure, 5. An investment firm shall ensure, Agreed silence procedure 20130912
—para | when relying on a third party for the when relying on a third party for the when relying on a third party for the . .
5- performance of operational functions | performance of operational functions | performance of operational functions | O An investment firm shall ensure, when
subpar | which are critical for the provision of | which are critical for the provision of | which are critical for the provision of relying ona third SEITLY for the perform.a.nce
Al continuous and satisfactory service to | continuous and satisfactory service to | continuous and satisfactory service to | ©f OPerational functions which are critical
clients and the performance of clients and the performance of clients and the performance of for_ the provision of cpntlnuous and
investment activities on a continuous | investment activities on a continuous | investment activities on a continuous | Satisfactory SR i cllent_s . gnd the
and satisfactory basis, that it takes and satisfactory basis, that it takes and satisfactory basis, that it takes performance of investment activities on a
reasonable steps to avoid undue reasonable steps to avoid undue reasonable steps to avoid undue continuous and satisfactory ba5|_s, that it
additional operational risk. additional operational risk. additional operational risk. take_s_ reasonable_ stepg to avoid _undue
Outsourcing of important operational | Outsourcing of important operational | Outsourcing of important operational ‘:idd't'onal opera’glonal ”Sk'_ Outsourcing of
functions may not be undertaken in functions may not be undertaken in functions may not be undertaken in e AL op_eratlonal functions may F‘Ot b_e
such a way as to impair materially the | such a way as to impair materially the | such a way as to impair materially the under;aken In suc_h da way as 0 Dimjgly
quality of its internal control and the | quality of its internal control and the | quality of its internal control and the materially .the quality of its |_nternal conFroI
ability of the supervisor to monitor ability of the supervisor to monitor ability of the supervisor to monitor and the ability of the supervisor to monitor
the firm's compliance with all the firm's compliance with all the firm's compliance with all the firm's compliance with all obligations.
obligations. obligations. obligations.
451, Art. 16 | Aninvestment firm shall have sound | An investment firm shall have sound | An investment firm shall have sound | Agreed silence procedure 20130912
—para | administrative and accounting administrative and accounting administrative and accounting ) .
5- procedures, internal control procedures, internal control procedures, internal control An_investment firm shall have sound
subpar | mechanisms, effective procedures for | mechanisms, effective procedures for | mechanisms, effective procedures for gdmlnlstratlve and HEEOUILITY procedur_es,
a2 risk assessment, and effective control | risk assessment, and effective control | risk assessment, and effective control internal  control -~ mechanisms, effective

and safeguard arrangements for
information processing systems.

and safeguard arrangements for
information processing systems.

and safeguard arrangements for
information processing systems.

procedures for risk assessment, and effective
control and safeguard arrangements for
information processing systems.
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452. The Home Member State shall T: security and integrity of data

require the investment firm to have .

sound security mechanisms in place Technical group 05 09

designed to guarantee the security [Check whether we need to refer to specific

and authentication of the means of Articles in last sentence and, if so, which

transfer of information, minimise the (egs Art 16, 71)]

risk of data corruption and

unauthorised access and to prevent An investment firm shall have sound

information leakage maintaining the security mechanisms in place to guarantee

confidentiality of the data at all times. the security and authentication of the means
of transfer of information, minimise the risk
of data corruption and unauthorised access
and to prevent information leakage
maintaining the confidentiality of the data at
all times. This requirement shall be without
prejudice to the ability of competent
authorities  to require  access  to
communications in accordance with this
Directive _and Regulation EU No. [new
MiFIR]

453. Art. 16 | 6. An investment firm shall arrange 6. An investment firm shall arrange 6. An investment firm shall arrange Agreed silence procedure 20130912
—para | for records to be kept of all services for records to be kept of all services, | for records to be kept of all services . .
6 and transactions undertaken by it activities and transactions undertaken | and transactions undertaken by it 6. An investment firm shall arrange for

which shall be sufficient to enable the
competent authority to monitor
compliance with the requirements
under this Directive, and in particular
to ascertain that the investment firm
has complied with all obligations
with respect to clients or potential
clients.

by it which shall be sufficient to
enable the competent authority to
fulfil its supervisory tasks and to
perform the enforcement actions
under this Directive, Regulation [ ]
(MIFIR), Directive [ ] (MAD) and

Regulation [ ] (MAR), and in

particular to ascertain that the
investment firm has complied with all
obligations including those with
respect to clients or potential clients
and to the integrity of the market.

which shall be sufficient to enable the
competent authority to monitor
compliance with the requirements
under this Directive, and in particular
to ascertain that the investment firm
has complied with all obligations
with respect to clients or potential
clients.

records to be kept of all services, activities
and transactions undertaken by it which shall
be sufficient to enable the competent
authority to fulfil its supervisory tasks and to
perform the enforcement actions under this
Directive, Requlation [ ] (MiFIR), Directive
[1 (MAD) and Regulation [ ] (MAR), and in
particular to ascertain that the investment
firm has complied with all obligations
including those with respect to clients or
potential clients and to the integrity of the
market.
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454, Art. 16 | 7. Records shall include the recording | 7. Records shall include the recording | 7. Records shall include the recording | Trilogue 20130904 issue left open
—para | of telephone conversations or of telephone conversations or of telephone conversations or
7- electronic communications involving, | electronic communications relating electronic communications involving,
subpar | at least, transactions concluded when | to, at least, transactions concluded at least, transactions concluded when
al dealing on own account and client when dealing on own account and the | dealing on own account and client
orders when the services of reception | provision of client order services that | orders when the services of reception
and transmission of orders and relate to the reception, transmission and transmission of orders and
execution of orders on behalf of and execution of client orders. execution of orders on behalf of
clients are provided. clients are provided.
455, Art. 16 Relevant conversations shall also Trilogue 20130904: issue left open
— para include conversations and
7- communications which are intended
subpar to result in transactions concluded
ala when dealing on own account and the
(new) provision of client order services that
relate to the reception, transmission
and execution of client orders, even if
those conversations or
communications do not lead to the
conclusion of such transactions or to
the provision of client order services.
456. Art. 16 For these purposes, an investment
— para firm shall take all reasonable steps to
7- record relevant conversations and
subpar communications, made with, sent
alb from or received by equipment
(new) provided by the investment firm to an
employee or contractor or the use of
which by an employee or contractor
has been sanctioned or permitted by
the investment firm.
457. Member States may waive the Trilogue 20130904: issue left open

obligation to record telephone
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conversations when the investment
firm does not as its main business
receive and transmit orders and
execute orders on behalf of clients.

458. With regard to communications Trilogue 20130904: issue left open
between financial institutions and
retail clients Member States may
instead of the records referred to in
the first subparagraph recognise the
adequate documentation of the
content of such telephone
conversations in the form of minutes
where such minutes are signed by
the client.

459, Investment firms shall notify new and Trilogue 20130904: issue left open
existing clients that telephone
communications or conversations
between the investment firms and
clients that result or may result in
transactions, will be recorded.

460. This notification can be provided Trilogue 20130904: issue left open
once, before the provision of
investment services to new and

existing clients.

461. Investment firms shall r_10t provide, by Trilogue 20130904: issue left open
phone, investment services and

activities to clients who have not been
notified in advance about the
recording of their telephone
communications or conversations,
where such investment services and
activities relate to the reception,
transmission and execution of client
orders.
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462.

Orders can be placed by clients
through other channels, however such
communications must be made in a
durable medium such as mails, faxes,
emails, documentation of client
orders made at meetings. Such orders
will be considered equivalent to
orders received by telephone.

Trilogue 20130904: issue left open

462a.

An investment firm shall take all
reasonable steps to prevent an
employee or contractor from making,
sending or receiving relevant
telephone conversations and
electronic communications on
privately-owned equipment which the

investment firm is unable to record or
copy.

Trilogue 20130904: issue left open

463.

Art. 16
— para
7 -
subpar
a2

Records of telephone conversation or
electronic communications recorded
in accordance with sub-paragraph 1
shall be provided to the clients
involved upon request and shall be
kept for a period of three years.

Records of telephone conversation or
electronic communications recorded
in accordance with the previous
subparagraph shall be provided to the
clients involved upon request and
shall be kept for a period of five
years.

An investment firm shall retain the
records for more than five years up to
a maximum of seven years, when
asked to do so by its competent
authority in pursuit of its duties.

Records of telephone conversation or
electronic communications recorded
in accordance with the first
subparagraph or the minutes
prepared in accordance with the
second subparagraph shall be
provided to the client involved upon
request. Member States shall require
that such records are kept until one
year after the investment has ended.

Trilogue 20130904: recordings to be kept
for at least 5 years. Technical group to
prepare drafting without prejudice to
political decision on taping obligation

Technical group 26 09

cross-reference to be checked once political
decision taken. see Council recital 42 [row
64]

"at least" unnecessary, if maximum period
included

Pres.. maximum period necessary with
respect to data protection requirements

EP to check whether maximum period of 7
years in case of request by competent
authority is an acceptable interpretation of
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"at least"

The records kept in accordance with [rows
454 to 462a once decided] shall be provided
to the client involved upon request and shall
be kept for a period of five years [and,
where this is requested by the competent
authority, for a period of up to seven
years].

464. Art. 16 [Text moved to row 463] Relevant persons of the investment Trilogue 20130904: issue left open
— para firm may undertake the
7 - conversations and communications
subpar referred to in subparagraph 1 only
aza on equipment provided by the
(new) investment firm and of which
records are kept.
465. Art. 16 | 8. An investment firm shall, when 8. An investment firm shall, 8. An investment firm shall, when Agreed silence procedure 20130912
—para | holding financial instruments when holding financial instruments holding financial instruments . . .
8 belonging to clients, make adequate belonging to clients, make adequate belonging to clients, make adequate 8 An_mvgstment firm shall,_when ho_ldmg
arrangements so as to safeguard arrangements so as to safeguard arrangements so as to safeguard financial instruments belonging to clients,
clients' ownership rights, especially in | clients' ownership rights, especially in | clients' ownership rights, especially in make adequat_e arlrangements SO as o
the event of the investment firm's the event of the investment firm's the event of the investment firm's safegL_Jard (_:Ilents ownership _rights,
insolvency, and to prevent the use of | insolvency, and to prevent the use of | insolvency, and to prevent the use of 9speC|aIIy . 'n, . the event of the
a client's instruments on own account | a client's instruments on own account | a client's instruments on own account | nvestment firm s INSO Iv_ency, ETe 1D Pt
except with the client's express except with the client's express except with the client's express the use of a clients instruments on own
I ST ST account except with the client's express
consent.
466. Art. 16 | 9. An investment firm shall, when 9. An investment firm shall, 9. An investment firm shall, when Agreed silence procedure 20130912
—para | holding funds belonging to clients, when holding funds belonging to holding funds belonging to clients, . . .
9 make adequate arrangements to clients, make adequate arrangements | make adequate arrangements to 9. An investment firm shall, when holding

safeguard the clients' rights and,
except in the case of credit
institutions, prevent the use of
client funds for its own account.

to safeguard the clients' rights and,
except in the case of credit
institutions, prevent the use of client
funds for its own account.

safeguard the clients' rights and,
except in the case of credit
institutions, prevent the use of
client funds for its own account.

funds belonging to clients, make adequate
arrangements to safeguard the clients' rights
and, except in the case of credit institutions,
prevent the use of client funds for its own
account.
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467. Art. 16 | 10. An investment firm shall not 10. An investment firm shall not | 10. An investment firm shall not Agreed silence procedure 20130912

—para | conclude title transfer collateral conclude title transfer collateral conclude title transfer collateral . .

10 arrangements with retail clients for arrangements with retail clients for arrangements with retail clients for 10. An investment firm shall not conclude
the purpose of securing or covering the purpose of securing or covering the purpose of securing or covering t|tle_trar_15fer collateral arrangements W'th
clients' present or future, actual or these clients' present or future, actual | clients' present or future, actual or retail _cllent:s forlthe purpose of securing or
contingent or prospective obligations. | or contingent or prospective contingent or prospective obligations. covering clients [AEEBTL @ fu_ture_, actual or

obligations. contingent or prospective obligations.
468. Art. 16 | 11. In the case of branches of 11. In the case of branches of 11. In the case of branches of Agreed silence procedure 20130912

—para | investment firms, the competent investment firms, the competent investment firms, the competent .

11 authority of the Member State authority of the Member State in authority of the Member State in 11. In the case of branches of investment
in which the branch is located shall, which the branch is located shall, which the branch is located shall, firms, the cgmpet.ent authorlty_ off the
without prejudice to the possibility of | without prejudice to the possibility of | without prejudice to the possibility of Member_ State in Wh'Ph the branch IS I.o_cated
the competent authority of the home | the competent authority of the Home | the competent authority of the home | Shall, without prejudice to the possibility of
Member State of the investment firm | Member State of the investment firm | Member State of the investment firm | teé competent authority of the home
to have direct access to those records, | to have direct access to those records, | to have direct access to those records, | Member State of the investment firm to have
enforce the obligation laid down in enforce the obligation laid down in enforce the obligation laid down in dlrgct access B those_ records, enforce the
paragraph 6 and 7 with regard to paragraph 6 and 7 with regard to paragraph 6 and 7 with regard to obligation laid down in paragraph 6 and 7
transactions undertaken by the transactions undertaken by the transactions undertaken by the with regard to transactions undertaken by the
branch. branch. branch. branch.

469. 11A Member States may, in Trilogue 20130904: Commission to prepare

exceptional circumstances, impose
requirements on investment firms
additional to those mentioned in
paragraphs 8, 9 and 10, in delegated
acts under paragraph 12 and in
delegated acts under Article 24(9)
relating to the safequarding of client
assets. Such requirements must be
objectively justified and
proportionate so as to address specific

risks to investor protection or to
market integrity where investment
firms safeguard client assets and
client funds.

proposal on scope of MS discretion under
Art 24 and include consideration of
safeguarding of client assets.
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470. Member States shall notify, without Trilogue 20130904: Commission to prepare
undue delay, the Commission of any proposal on scope of MS discretion under
requirement which they intend to Art 24 and include consideration of
impose in accordance with this safeguarding of client assets.
paragraph at least one month before
the date appointed for that
requirement to come into force. The
notification shall include a
justification for that requirement.

471. The Commission shall within one Trilogue 20130904: Commission to prepare
month from the notification referred proposal on scope of MS discretion under
to in the previous subparagraph Art 24 and include consideration of
provide its opinion on the safeguarding of client assets.
proportionality of and justification for
the additional requirements.

472. The Commission shall communicate Trilogue 20130904: Commission to prepare
to Member States and make public on proposal on scope of MS discretion under
its website the additional Art 24 and include consideration of
requirements imposed in accordance safequarding of client assets.
with this paragraph.

473. Art. 16 | 12. The Commission shall be 12. The Commission shall be 12. The Commission shall be Agreed silence procedure 20130912

—para | empowered to adopt delegated acts in | empowered to adopt delegated acts in | empowered to adopt delegated acts in e
12 accordance with Article 94 acc[())rdance with A?ticle 9g4 accordance with Article 94 12. The Commission shall be empowered to

concerning measures to specify the
concrete organisational requirements
laid down in paragraphs 2 to 9 to be
imposed on investment firms and on
branches of third country firms
authorised in accordance with article
43 performing different investment
services and/or activities and
ancillary services or combinations
thereof.

concerning measures to specify the
concrete organisational requirements
laid down in paragraphs 2 to 9 to be
imposed on investment firms and on
branches of third country firms
authorised in accordance with article
43 performing different investment
services and/or activities and
ancillary services or combinations
thereof.

concerning measures to || specify the
concrete organisational requirements
laid down in paragraphs 2 to 9 of this
Article to be imposed on investment
firms and on branches of third-
country firms authorised in
accordance with Article 43
performing different investment
services and/or activities and
ancillary services or combinations

adopt delegated acts in accordance with
Article 94 concerning measures to || specify
the concrete organisational requirements laid
down in paragraphs 2 to 9 of this Article to
be imposed on investment firms and on
branches of third-country firms authorised in
accordance with Article 43 performing
different  investment  services and/or
activities and ancillary  services or
combinations thereof.
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474. Art. 17 | Algorithmic trading Algorithmic trading, market making | Algorithmic and high-frequency T: align title to content of article once
— title and direct electronic access trading political decisions taken
475. Art. 17 | 1. An investment firm that engages in | 1. An investment firm that engages in | 1. An investment firm that engages in | Agreed silence procedure 20130912
—para | algorithmic trading shall have in algorithmic trading shall have in algorithmic trading shall have in . . .
1 place effective systems and risk place effective systems and risk place effective systems and risk 1. A_n YEEs firm that engages 1n
controls to ensure that its trading controls to ensure that its trading controls suitable to the business it algorl_thmlc trading shall have in _place
systems are resilient and have systems are resilient and have operates to ensure that its trading effective Sy stem_s and risk controls sunab_le
sufficient capacity, are subject to sufficient capacity, are subject to systems are resilient and have o the business it operates_tp ensure that its
appropriate trading thresholds and appropriate trading thresholds and sufficient capacity, are subject to trad!n_g system.s are reglllent e h_ave
limits and prevent the sending of limits and prevent the sending of appropriate trading thresholds and sufficient capacity, are subject to appropriate
erroneous orders or the system erroneous orders or the system limits and prevent the sending of trading thresholds and limits and prevent the
otherwise functioning in a way that | otherwise functioning in a way that | erroneous orders or the system sending of erroneous orders or the system
may create or contribute to a may create or contribute to a otherwise functioning in a way that | Otherwise functioning in a way that may
disorderly market. Such a firm shall disorderly market. Such a firm shall may create or contribute to a CliEElEE or contribute to a dl_sorderly mark.et.
also have in place effective systems | also have in place effective systems | disorderly market. Such a firm shall | Such a firm shall also have in place effective
and risk controls to ensure the trading | and risk controls to ensure the trading | also have in place effective systems syst(_ams and risk controls to ensure the
systems cannot be used for any systems cannot be used for any and risk controls to ensure the trading trading syste_ms cannot be used _for any
purpose that is contrary to Regulation | purpose that is contrary to Regulation | systems cannot be used for any purpose that is contrary to Regulation (E.U)
(EU) No [MAR] or to the rules of a (EU) No [MAR] or to the rules of a purpose that is contrary to Regulation NO ... [MAR_] or FO the rules of a trading
trading venue to which it is trading venue to which it is (EU) No .../.. [MAR] or to the rules | YENUe to which it ‘is connected. The
connected. The firm shall have in connected. The firm shall have in of a trading venue to which it is investment firm shall have in place effective
place effective continuity business place effective business continuity connected. The investment firm shall | Pusiness continuity [...] arrangements to
arrangements to deal with any [...] arrangements to deal with any have in place effective business deal with any [...] failure of its trading
unforeseen failure of its trading [...] failure of its trading systems and | continuity arrangements to deal with | SyStems and shall ensure its systems are
systems and shall ensure its systems shall ensure its systems are fully any unforeseen failure of its trading fully tested and properly monltored t_o ensure
are fully tested and properly tested and properly monitored to systems and shall ensure its systems | ey meet the requirements in  this
monitored to ensure they meet the ensure they meet the requirements in | are fully tested and properly paragraph.
requirements in this paragraph. this paragraph. monitored to ensure they meet the
requirements in this paragraph.
476. Art. 17 | 2. An investment firm that engages in | 2. An investment firm that engages in | 2. An investment firm that engages in | [See also Council text rows 476a- 476¢
—para | algorithmic trading shall at least algorithmic trading in _a Member | algorithmic trading shall at least . o
2 annually provide to its home State shall notify this to the | annually on its own initiative and at T: formulation of competent authorities

ability to  request/require  additional
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Competent Authority a description of
the nature of its algorithmic trading
strategies, details of the trading
parameters or limits to which the
system is subject, the key compliance
and risk controls that it has in place to
ensure the conditions in paragraph 1
are satisfied and details of the testing
of its systems. A competent authority
may at any time request further
information from an investment firm
about its algorithmic trading and the
systems used for that trading.

competent authorities of its Home
Member State and of the trading
venue at which the investment firm as
a member or participant of the trading
venue is engaged in algorithmic

trading.

any other time on request provide to
its home competent authority a
detailed description of the nature of
its algorithmic trading strategies,
details of the trading parameters or
limits to which the system is subject,
the key compliance and risk controls
that it has in place to ensure the
conditions in paragraph 1 are satisfied
and details of the testing of its
systems. An investment firm shall, at
the request of a competent authority,
submit further information about its
algorithmic trading and the systems
used for that trading.

information

476a.

The competent authority of the Home
Member State of the investment firm
may require the investment firm to
provide, on a regular or ad-hoc basis,
a description of the nature of its
algorithmic trading strateqgies, details
of the trading parameters or limits to
which the system is subject, the key
compliance and risk controls that it
has in place to ensure the conditions
in paragraph 1 are satisfied and
details of the testing of its systems.
The competent authority mayof the
Home Member State of the
investment firm may, at any time,
request further information from
anthe investment firm about its
algorithmic trading and the systems
used for that trading.
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476bh. The competent authority of the Home
Member State of the investment firm
shall, on the request of a competent
authority of a trading venue at which
the investment firm as a member of
the venue is engaged in algorithmic
trading and without undue delay,
communicate the information referred
to in the previous subparagraph that it
receives from the investment firm
that engages in algorithmic trading.

476cC. The investment firm shall arrange for
records to be kept in relation to the
matters above and shall ensure that
these records be sufficient to enable
its competent authority to monitor
compliance with the requirements of
this Directive.

477. Art. 17 2a. An investment firm that engages | Trilogue 20130911: Commission to prepare
— para in a high frequency trading strategy | revised drafting for consideration by
2a shall store in an approved form the Presidency as part of overall compromise
(new) raw audit trail of any quotation and

trading activities performed on any
trading venue and make it available
to the national competent authority
upon request.
478. Art. 17 | 3. An algorithmic trading strategy 8. An Investment firm tha_t ENGadesin | 3 Ap investment firm that engages [See also Council text row 479-481]
—para | shall be in continuous operation algo_rlthmlc trading pursuing a market in market making including through . .
3 during the trading hours of the trading making strategy as defined in participation in a market making Trilogue 20130911: Technical group to

venue to which it sends orders or
through the systems of which it
executes transactions. The trading
parameters or limits of an algorithmic

paragraph 4, shall carry out this
market making continuously during a
specified proportion of the trading
venue’s trading hours, except under
exceptional circumstances, with the

scheme offered by a trading venue
shall enter into a binding written
agreement between the firm and the
trading venue regarding the

prepare drafting on market making
obligations based on EP and Council texts,
taking account of need to avoid creating
loopholes, as highlighted by the
Commission.
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trading strategy shall ensure that the
strategy posts firm quotes at

result of providing liquidity on a
regular and predictable basis to the

essential obligations arising from the

market making and shall adhere to Extended Technical meeting 02 10

competitive prices with the result of
providing liquidity on a regular and
ongoing basis to these trading venues
at all times, regardless of prevailing
market conditions.

trading venue.

the terms and conditions of the
agreement, including liquidity
provision.

The investment firm shall have in
place effective systems and controls
to ensure that it fulfils its obligations
under the agreement at all times.

Where any investment firm deploys
an algorithmic trading strategy in
order to fulfil its obligations as a
market maker it shall ensure that the
algorithm shall be in continuous
operation during the trading hours of
the trading venue to which it sends
orders or through the systems of
which it executes transactions and
that the trading parameters or limits
of the algorithm shall ensure that the
investment firm posts firm quotes at
competitive prices with the result of
providing liquidity on a regular and
ongoing basis to these trading venues
at all times regardless of prevailing
market conditions unless the written
agreement provides otherwise.

COM: to check whether there are any
technical difficulties in enlarging the scope
to any market maker, not only those
engaging in algo trading, including in
energy markets

Pres. to check whether extension of scope
could be acceptable

In the light of the outcome of that
examination this row and related rows will
have to be reviewed

3. An investment firm [that pursues a market
making strategy] shall

a) carry out this market making
continuously during a specified proportion
of the trading venue’s trading hours, except
under_exceptional circumstances, with the
result of providing liquidity on a regular and
predictable basis to the trading venue,

b) enter into a binding written agreement
between the investment firm and the
trading venue which shall at least specify
the obligations of the investment firm in
accordance with point a, and

¢) have in place effective systems and
controls to ensure that it fulfils its
obligations under the agreement referred to
in point b at all times,

taking into account the liquidity, scale and
nature of the specific market and the
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characteristics of the instrument traded.

When engaging in algorithmic trading

479. . . Trilogue 20130911: Technical group to
pursuing a mark_et making straj[eqy, prepare drafting on market making
the investment firm shall take into obligations based on EP and Council texts,
account s_ound opgratlonal, taking account of need to avoid creating
commerual and risk man_aqgrr_\ent loopholes, as highlighted by the
practices, as well as the liquidity, Commission
scale and nature of the specific '
market and the characteristics of the Technical group 02 10
instruments traded. .

Moved second part into row 478.
First part to be moved into a recital
480. 4. An investment firm that engages in Trilogue 20130911: Technical group to

algorithmic trading is pursuing a
market making strateqy when, as a
member or participant of one or more
trading venues, its strateqy, when
dealing on own account, involves
posting firm, simultaneous two-way
guotes of comparable size and at
competitive prices relating to one or
more financial instruments on a
single trading venue or across
different trading venues, with the
result of providing liquidity on a
regular and frequent basis to the
overall market.

prepare drafting on market making
obligations based on EP and Council texts,
taking account of need to avoid creating
loopholes, as highlighted by the
Commission.

Extended Technical group 02 10

Include concept. Check with LL whether
this could/should be moved to the
definitions. Review relationship to market
maker definition in row 245

4. An investment firm that engages in
algorithmic trading is pursuing a market
making strateqy when, as a member or
participant of one or more trading venues, its
strategy, when dealing on own account,
involves posting firm, simultaneous two-
way quotes of comparable size and at
competitive prices relating to one or more
financial instruments on a single trading
venue or across different trading venues,
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with the result of providing liguidity on a
reqular and frequent basis to the overall
market.

481. 5. An investment firm that_engages in Trilogue 20130911: Technical group to
algorithmic trading to pursue a prepare drafting on market making
market making strategy,as defined in obligations based on EP and Council texts,
paragraph 4, shall have in place taking account of need to avoid creating
effective systems and risk controls to loopholes, as highlighted by the
ensure that it can at all times fulfil its Commission.
obligations under the market making .
scheme, as referred to in Article Extended Technical group 02 10
51(1a). covered in row 478

[..]
482. Art. 17 | 4. An investment firm that provides 6. An investment firm that provides 4. Investment firms shall not provide | Trilogue 20130911: agreed to include
—para | direct electronic access to a trading direct electronic access to a trading sponsored and naked market access | explicit prohibition on naked market access.
4 venue shall have in place effective venue shall have in place effective to a trading venue. An investment Commission to prepare drafting on possible

systems and controls which ensure a
proper assessment and review of the
suitability of persons using the
service, that persons using the service
are prevented from exceeding
appropriate pre set trading and credit
thresholds, that trading by persons
using the service is properly
monitored and that appropriate risk
controls prevent trading that may
create risks to the investment firm
itself or that could create or
contribute to a disorderly market or
be contrary to Regulation (EU) No
[MAR] or the rules of the trading
venue.

systems and controls which ensure a
proper assessment and review of the
suitability of clients using the service,
that clients using the service are
prevented from exceeding appropriate

pre set trading and credit thresholds,
that trading by clients using the
service is properly monitored and that
appropriate risk controls prevent
trading that may create risks to the
investment firm itself or that could
create or contribute to a disorderly
market or be contrary to Requlation
(EU) No [MAR] or the rules of the

trading venue.

firm that provides direct market
access to a trading venue shall have
in place effective systems and
controls which ensure a proper
assessment and review of the
suitability of persons using the
service, that persons using the service
are prevented from exceeding
appropriate pre set trading and credit
thresholds, that trading by persons
using the service is properly
monitored and that appropriate risk
controls prevent trading that may
create risks to the investment firm
itself or that could create or
contribute to a disorderly market or
be contrary to Regulation (EU) No
[MAR] or the rules of the trading

controls for sponsored market access, taking
account of Council text and ESMA work.
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venue.

483. The investment firm shall ensure that | The investment firm shall be The investment firm shall ensure that | Trilogue 20130911: Commission to prepare
there is a binding written agreement responsible for ensuring that clients there is a binding written agreement drafting on possible controls for sponsored
between the firm and the person using that service comply with the between the firm and the person market access, taking account of Council
regarding the essential rights and requirements of this Directive and the | regarding the essential rights and text and ESMA work.
obligations arising from the provision | rules of the trading venue. The obligations arising from the provision
of the service and that under the investment firm shall monitor the of the service and that under the
agreement the firm retains transactions in order to identify agreement the firm retains
responsibility for ensuring trading breaches of those rules, disorderly responsibility for ensuring trading
using that service complies with the trading conditions or conduct that using that service complies with the
requirements of this Directive, the may involve market abuse and that requirements of this Directive, the
Regulation (EU) No [MAR] and the should be reported to the competent Regulation (EU) No .../... [MAR] and
rules of the trading venue. authority. The investment firm shall the rules of the trading venue.

ensure that there is a binding written
agreement between the firm and the
client regarding the essential rights
and obligations arising from the
provision of the service and that
under the agreement the firm retains
responsibility under this Directive.

484. An investment firm that provides Trilogue 20130911: Commission to prepare
direct electronic access to a trading drafting on possible controls for sponsored
venue shall notify this to the market access, taking account of Council
competent authorities of its Home text and ESMA work.

Member State and of the trading
venue at which the investment firm
provides direct electronic access.
485. The competent authority of the Home Trilogue 20130911: Commission to prepare

Member State of the investment firm
may require the investment firm to
provide, on a reqular or ad-hoc basis,
a description of the systems and
controls referred to in first

subparagraph.

drafting on possible controls for sponsored
market access, taking account of Council
text and ESMA work.
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486. The competent authority of the Home Trilogue 20130911: Commission to prepare
Member State of the investment firm drafting on possible controls for sponsored
shall, on the request of a competent market access, taking account of Council
authority of a trading venue that the text and ESMA work.
investment firm provides direct
electronic access and without undue
delay, communicate the information
referred to in the previous
subparagraph that it receives from the
investment firm.

487. The investment firm shall arrange for Trilogue 20130911: Commission to prepare
records to be kept in relation to the drafting on possible controls for sponsored
matters above and shall ensure that market access, taking account of Council
these records be sufficient to enable text and ESMA work.
its competent authority to monitor
compliance with the requirements of
this Directive.

488. Art. 17 | 5. An investment firm that acts as a 7. An investment firm that acts as a 5. An investment firm that acts as a Technical group proposal

—para | general clearing member for other general clearing member for other general clearing member for other
5 persons shall have in place effective persons shall have in place effective persons shall have in place effective

systems and controls to ensure
clearing services are only applied to
persons who are suitable and meet
clear criteria and that appropriate
requirements are imposed on those
persons to reduce risks to the firm
and to the market. The investment
firm shall ensure that there is a
binding written agreement between
the firm and the person regarding the
essential rights and obligations
arising from the provision of that
service.

systems and controls to ensure
clearing services are only applied to
persons who are suitable and meet
clear criteria and that appropriate
requirements are imposed on those
persons to reduce risks to the firm
and to the market. The investment
firm shall ensure that there is a
binding written agreement between
the firm and the person regarding the
essential rights and obligations
arising from the provision of that
service.

systems and controls to ensure
clearing services are only applied to
persons who are suitable and meet
clear criteria and that appropriate
requirements are imposed on those
persons to reduce risks to the firm
and to the market. The investment
firm shall ensure that there is a
binding written agreement between
the firm and the person regarding the
essential rights and obligations
arising from the provision of that
service.

5. An investment firm that acts as a general
clearing member for other persons shall have
in place effective systems and controls to
ensure clearing services are only applied to
persons who are suitable and meet clear
criteria and that appropriate requirements are
imposed on those persons to reduce risks to
the firm and to the market. The investment
firm shall ensure that there is a binding
written agreement between the firm and the
person regarding the essential rights and
obligations arising from the provision of that
service.
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489. Art. 17 | 6. The Commission shall be 8. ESMA shall develop draft 6. The Commission shall be

—para | empowered to adopt delegated acts in | regulatory technical standards to empowered to adopt delegated acts in

6 accordance with Article 94 specify the following: accordance with Article 94
concerning measures to specify the concerning measures to specify the
detailed organisational requirements detailed organisational requirements
laid down in paragraphs 1 to 5 to be laid down in paragraphs 1 to 5 to be
imposed on investment firms imposed on investment firms
performing different performing different investment
investmentservices and/or activities services and/or activities and
and ancillary services or ancillary services or combinations
combinations thereof. thereof.

490. (a) detailed organisational Extended Technical group 02 10
tequiremens laid down in paragraph 490 10 492 needed:; add in element from EP
firms providing different investment o2y
services and/or activities and Note: all drafting to be reviewed once
ancillary services or combinations decision RTS / DA taken
thereof;

(a) detailed organisational requirements laid
down in paragraphs 1 to 7 to be imposed on
investment  firms  providing  different
investment services and/or activities and
ancillary services or combinations thereof;

491. (b) the proportion of the trading [from EP row 920]

venue’s trading hours laid down in

paragraph 3;

(b) the circumstances in which an
investment firm would be obliged to enter
into the market making agreement referred
to in [row 478] and the content of such
agreements, including the proportion of the
trading venue’s trading hours laid down in
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paragraph 3;

492. (c) the situations constituting (c) the situations constituting exceptional
exceptional circumstances referred to circumstances referred to in paragraph 3,
in paragraph 3, including including  circumstances  of  extreme
circumstances of extreme volatility, volatility, political and macroeconomic
political and macroeconomic issues, issues, system and operational matters, and
system and operational matters, and circumstances  which  contradict  the
circumstances which contradict the investment firm’s ability to maintain prudent
investment firm’s ability to maintain risk management practices as laid down in
prudent risk management practices as Article 17(1)
laid down in Article 17(1).

493. ESMA shall submit those draft
regulatory technical standards to the
Commission by [xxx].

494, Power is delegated to the
Commission to adopt the requlatory
technical standards referred to in the
first subparagraph in accordance with
the procedure laid down in Articles
10 to 14 of Regulation (EU) No
1095/2010.

495, Art. 18 | Trading process and finalisation of Trading process and finalisation of | Trading process and finalisation of Agreed silence procedure 20130912

— title transactions in an MTF and an OTF transactions in an MTF and an OTF | transactions in an MTF and an OTF . .
Trading process and finalisation of
transactions in an MTF and an OTF

496. Art. 18 | 1. Member States shall require that 1. Member States shall require that 1. Member States shall require that Agreed silence procedure 20130912

—para | investment firms or market operators | investment firms or market operators | investment firms or market operators -
1 operating an MTF or an OTF , operating an MTF or an OTF, in operating an MTF or an OTF, in Technical group 26 09

in addition to meeting the
requirements laid down in Article 16,
establish transparent rules and
procedures for fair and orderly

addition to meeting the requirements
laid down in Article 16, establish

transparent rules and procedures for
fair and orderly trading and establish

addition to meeting the
organisational requirements laid
down in Article 16, establish
transparent rules and procedures for

Revised suggestion following objection in
Council

Rows 496, 511, 914, 977 to be aligned
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trading and establish objective criteria | objective criteria for the efficient fair and orderly trading and establish | linguistically
for the efficient execution of orders. execution of orders. They shall have objective criteria for the efficient hall . h
They shall have arrangements for the | arrangements for the sound execution of orders. They shall have 1 Member . States shall require  that
investment firms or market operators

sound management of the technical
operations of the facility, including
the establishment of effective
contingency arrangements to cope
with risks of systems disruption.

management of the technical
operations of the facility, including
the establishment of effective
contingency arrangements to cope
with risks of systems disruption.

arrangements for the sound
management of the technical
operations of the facility, including
the establishment of effective
contingency arrangements to cope
with risks of systems disruption.

operating an MTF or an OTF, in addition to
meeting the organisational requirements laid
down in Article 16, establish transparent
rules and procedures for fair and orderly
trading and establish objective criteria for
the efficient execution of orders. They shall
have arrangements for the sound
management of the technical operations of
the facility, including the establishment of
effective contingency arrangements to cope
with risks of systems disruption.

497, Art. 18 | 2. Member States shall require that 2. Member States shall require that 2. Member States shall require that Agreed silence procedure 20130912
—para | investment firms or market operators | investment firms or market operators | investment firms or market operators .
2-— operating an MTF oran OTF operating an MTF or an OTF operating an MTF or an OTF 2 Member . States shall require  that
subpar | establish transparent rules regarding establish transparent rules regarding establish transparent rules regarding mvestr_nent firms or market operat(_)rs
al the criteria for determining the the criteria for determining the the criteria for determining the operating an MTF or an Ll _eSt‘f’lb“Sh
financial instruments that can be financial instruments that can be financial instruments that can be transpa_re_nt rules r_egarc?mg_ the criteria for
traded under its systems. traded under its systems. traded under its systems. determining the fm_anmal instruments  that
can be traded under its systems.
498. Art. 18 | Member States shall require that, Member States shall require that, Member States shall require that, Agreed silence procedure 20130912
—para | where applicable, investment firms or | where applicable, investment firms or | where applicable, investment firms or .
2- market operators operating an MTF | market operators operating an MTF | market operators operating an MTF | Member States shall require that, where
subpar | or an OTF provide, or are satisfied or an OTF provide, or are satisfied or an OTF provide, or are satisfied applicable, investment firms or market
a2 that there is access to, sufficient that there is access to, sufficient that there is access to, sufficient operators operating an MTF or an OTF
publicly available information to publicly available information to publicly available information to prowde_, or are sa'f'Sf'Ed that thefe IS access
enable its users to form an investment | enable its users to form an investment | enable its users to form an investment | [0 sufficient publicly available information
judgement, taking into account both judgement, taking into account both judgement, taking into account both o enable its LEES 1 Joti) G0 e it
the nature of the users and the types the nature of the users and the types the nature of the users and the types judgement, taking into account both the
of instruments traded. of instruments traded. of instruments traded. !‘at“re of the users and the types of
instruments traded.
499. Art. 18 | 3. Member States shall require that 3. Member States shall require that 3. Member States shall require that Agreed silence procedure 20130912
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—para | investment firms or market operators | investment firms or market operators | investment firms or market operators .

3 operating an MTF or an OTF operating an MTF or an OTF operating an MTF or an OTF ?ﬁvesl\tﬂnigger ﬁr?;zltesor Shﬂ;rkgfqué;eeratgi
establish, publish and maintain establish, publish and maintain establish, publish and maintain operating an MTF or an OTF establish
transparent rules, based on objective | transparent and non-discriminatory transparent and non-discriminatory publish and maintain transparent and non:
crit_e_ria, governing access to its rules, b_ased on objeqtive c_ri_teria, rules, b_ased on objeqtive c_ri_teria, discriminatory rules, based on objective
facility. governing access to its facility. governing access to its facility. criteria, governing access to its facility.

500. Art. 18 3a. Member States shall require that 3a. Member States shall require Agreed silence procedure 20130912

— para investment firms or market operators | investment firms or market operators . N .

3a operating an MTF or an OTF operating an MTF or an OTF to [Su,,bJECt 19 I':clwyerllllngg|§t feellay b US?,

(new) have arrangements in place to of qperator and parnupqnt/m_ember/user

identify clearly any conflict of te_rmlnology. Substance identical. Note
for the operation of the | interest between the interest of the alignment to relevant parts of row 911]
MTEF or OTF, or for the members or | MTF or OTF, its owners or its 3a. Member States shall require that
participants and users, of any conflict | operator and the sound operation of | jnyestment firms or market operators
of interest between the interest of the | the MTF or OTF, and to manage the | gperating an MTE or an OTF
MTE, the OTF, their owners or the potential adverse consequences for
investment firm or market operator the operation of the MTF or OTF or for the
operating the MTF or OTF and the its participants arising from any operation of the MTF or OTF, or for the
sound functioning of the MTF or such conflicts of interest. members or participants and users, of any
OTF. conflict of interest between the interest of
the MTF, the OTF, their owners or the
investment firm or market operator
operating the MTF or OTF and the sound
functioning of the MTF or OTF.
501. 3b. Member States shall require that [See EP Art 19(4) for MTFs in row Technical group proposal

investment firms or market operators
operating an MTF or OTF to have in
place all the necessary effective
systems, procedures and
arrangements to fully comply with all

the conditions in Article 51.

518 and Art 20(4)in row 535 for
OTFs:

4. Member States shall require a MTF
to comply with Articles 51 and 51a
and to have in place effective
systems, procedures and
arrangements to do so.

4. Member States shall require

T: references to Article 51a to be included or
not once political decisions taken. Trilogue
20130911: agreed to include Article 51a

3b. Member States shall require investment
firms and market operators operating an
MTF or OTF to comply with Article[s] 51
[and 51a] and to have in place all the
necessary effective systems, procedures and

Page 110 of 121




EBPOMEWCKIW NAPNAMEHT
EUROPAISCHES PARLAMENT
PARLEMENT EUROPEEN
EUROPOS PARLAMENTAS
PARLAMENT EUROPEJSKI

EUROPSKY PARLAMENT

PARLAMENTO EUROPEO
EURQOPA PARLAMENT
PARLAIMINT NA hEORPA
EUROPAI PARLAMENT
PARLAMENTO EUROPEU
EVROPSKI PARLAMENT

EVROPSKY PARLAMENT EUROPA-PARLAMENTET
EYPQMAIKO KOINOBOYAIO EUROPEAN PARLIAMENT
PARLAMENTO EUROPEQ EIROPAS PARLAMENTS
IL-PARLAMENT EWROPEW EUROPEES PARLEMENT
PARLAMENTUL EUROPEAN

EUROOPAN PARLAMENTTI EUROPAPARLAMENTET

COM

Council

EP

Compromise

| OTEs to comply with Article 51
and 51a and to have in place
effective systems, procedures and
arrangements to do so.]

arrangements to do so.

502. Art. 18 | 4. Member States shall require that 4. Member States shall require that 4. Member States shall require that Agreed silence procedure 20130912

—para | investment firms or market operators | investment firms or market operators | investment firms or market operators _— . .

4 operating an MTF or an OTF clearly | operating an MTF or an OTF clearly | operating an MTF or an OTF clearly [Lawyer linguists D fetfeny terminology on
inform its users of their respective inform its members or participants or | inform its users of their respective !“em_bers’ users/participants. Otherwise
responsibilities for the settlement of | users of their respective responsibilities for the settlement of | 'dentical ]
the transactions executed in that responsibilities for the settlement of the transactions executed in that 4. Member States shall require that
facility. Member States shall require | the transactions executed in that facility. Member States shall require | jnvestment firms or market operators
that investment firms or market facility. Member States shall require | that investment firms or market operating an MTF or an OTF clearly inform
operators operating an MTF or an that investment firms or market operators operating an MTF or an its participants of  their  respective
OTF have put in place the necessary | operators operating an MTF or an OTF have put in place the necessary responsibilities for the settlement of the
arrangements to facilitate the efficient | OTF have put in place the necessary arrangements to facilitate the efficient | transactions executed in that facility.
settlement of the transactions arrangements to facilitate the efficient | settlement of the transactions Member States shall require that investment
concluded under the systems of the settlement of the transactions concluded under the systems of the firms or market operators operating an MTF
MTF oran OTF. concluded under the systems of that | MTF oran OTF. or an OTF have put in place the necessary

MTFor[...] OTF. arrangements to facilitate the efficient
settlement of the transactions concluded
under the systems of that MTF or OTF.

503. Art. 18 4a. Member States shall require that

— para an MTF or OTF has at least three

4a materially active members or users,

(new) each having the opportunity to

interact with all the others in respect
to price formation.
504. Art. 18 | 5. Where a transferable security, 5. Where a transferable security, 5. Where a transferable security, Agreed silence procedure 20130912

—para | which has been admitted to trading on | which has been admitted to trading on | which has been admitted to trading on . .

5 a regulated market, is also traded on a regulated market, is also traded on a regulated market, is also traded on 5. Where a transferable security, which has

an MTF or an OTF without the
consent of the issuer, the issuer shall
not be subject to any obligation
relating to initial, ongoing or ad hoc

an MTF or an OTF without the
consent of the issuer, the issuer shall
not be subject to any obligation
relating to initial, ongoing or ad hoc

an MTF or an OTF without the
consent of the issuer, the issuer shall
not be subject to any obligation
relating to initial, ongoing or ad hoc

been admitted to trading on a regulated
market, is also traded on an MTF or an OTF
without the consent of the issuer, the issuer
shall not be subject to any obligation relating
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financial disclosure with regard to
that MTF or an OTF.

financial disclosure with regard to
that MTF or an OTF.

financial disclosure with regard to
that MTF or an OTF.

to initial, ongoing or ad hoc financial
disclosure with regard to that MTF or an
OTF.

505. Art. 18 | 6. Member States shall require that 6. Member States shall require that 6. Member States shall require that Technical group proposal
—para | any investment firm or market any investment firm or market any investment firm or market . . .
6 operator operating an MTF or an operator operating an MTF or an OTF | operator operating an MTF or an OTF [T: Art|_cle refere_nce to be al!gn(_ed to_ final
OTF comply immediately with any | comply immediately with any comply immediately with any numbering of Articles. Otherwise identical.]
instruction from its competent instruction from its competent instruction from its competent 6. Member States shall require that any
authority pursuant to Article 72(1) to | authority pursuant to Article 71(1) to | authority pursuant to Article 72(1) to | jhyestment firm or market operator
suspend or remove a financial suspend or remove a financial suspend or remove a financial operating an MTF or an OTF comply
instrument from trading. instrument from trading. instrument from trading. immediately with any instruction from its
competent authority pursuant to Article
[71(1) or 72(1)] to suspend or remove a
financial instrument from trading.
506. Art. 18 | 8. Member States shall require 7. Member States shall require 7. Member States shall require
—para | investment firms and market investment firms and market investment firms and market
8 operators operating an MTF or an operators operating an MTF or an operators operating an MTF or an

OTF to provide the competent
authority with a detailed description
of the functioning of the MTF or
OTF. Every authorisation to an
investment firm or market operator as
an MTF and an OTF shall be notified
to ESMA. ESMA shall establish a list
of all MTFs and OTFs in the Union.
The list shall contain information on
the services an MTF or an OTF
provides and entail the unique code
identifying the MTF and the OTF for
use in reports in accordance with
Article 23 and Articles 5 and 9 of
Regulation (EU) No .../... [MIFIR].
It shall be updated on a regular basis.
ESMA shall publish and keep up-to-

OTF to provide the competent
authority with a detailed description
of the functioning of the MTF or
OTF. Every authorisation to an
investment firm or market operator to
operate an MTF or an OTF shall be
notified to ESMA. ESMA shall
establish a list of all MTFs and OTFs
in the Union. The list shall contain
[...] the unique code identifying the
MTF and the OTF for use in reports
in accordance with Article 23 and
Articles 5 and 9 of Regulation (EU)
No .../... [MiFIR]. It shall be updated
on a regular basis. ESMA shall
publish and keep up-to-date that list
on its website.

OTF to provide the competent
authority and ESMA with a detailed
description of the functioning of the
MTF or OTF, including any links to
or participation by a regulated
market, an MTF, an OTF or a
systematic internaliser owned by the
same investment firm or market
operator, and a list of their members
and/or users. Every authorisation to
an investment firm or market operator
as an MTF and an OTF shall be
notified to ESMA. ESMA shall
establish a list of all MTFs and OTFs
in the European Union. The list shall
contain information on the services
an MTF or an OTF provides and
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date that list on its website. entail the unique code identifying the
MTF and the OTF for use in reports
in accordance with Article 23 and
Articles 5 and 9 of Regulation (EU)
No .../... [MIFIR]. It shall be updated
on a regular basis. ESMA shall
publish and keep up-to-date that list
on its website.
507. Art. 18 | 9. ESMA shall develop draft 8. ESMA shall develop draft 8. ESMA shall develop draft Agreed silence procedure 20130912
—para | implementing technical standards to implementing technical standards to implementing technical standards to . .
9- determine the content and format of | determine the content and format of | determine the content and format of | & ESMA shall develop draft implementing
subpar | the description and notification the description and notification the description and notification technical standards to determine the content
al referred to in paragraph 8. referred to in paragraph 7. referred to in paragraph 8. and_ ) fo_rmat of th? description  and
notification referred to in paragraph 7.
508. Art. 18 | ESMA shall submit those draft ESMA shall submit those draft ESMA shall submit those draft Technical group proposal
—para | implementing technical standards to implementing technical standards to implementing technical standards to .
9- the Commission by [31 December the Commission by [31 December the Commission by [...]". [Date to be inserted]
subpar | 2016]. 2016]. ESMA  shall  submit those  draft
a2 implementing technical standards to the
Commission by [...]".
* 0J please insert date: x months
after the date of entry into force of this
Directive.
5009. Art. 18 | Power is conferred on the Power is conferred on the Power is conferred on the Agreed silence procedure 20130912
—para | Commission to adopt the Commission to adopt the Commission to adopt the . .
9- implementing technical standards implementing technical standards implementing technical standards Power Is gonferred on the Cgmmlssmn e
subpar | referred to in the first subparagraph in | referred to in the first subparagraph in | referred to in the first subparagraph in | 24Pt the implementing technical standards
a3 accordance with Article 15 of accordance with Article 15 of accordance with Article 15 of referred to In the f irst subparagraph N
Regulation (EU) No 1095/2010. Regulation (EU) No 1095/2010. Regulation (EU) No 1095/2010. ?éﬁ’)r?\lagizgvg/'%l'g‘r“de 15 of Regulation

*

0OJ please insert date: 18 months after the date of entry into force of this Directive.
OJ please insert date: 18 months after the date of entry into force of this Directive.

*
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510. Art. 19 | Specific requirements for MTFs Specific requirements for MTFs Specific requirements for MTFs Agreed silence procedure 20130912
title Specific requirements for MTFs
511. Art. 19 | 1. Member States shall require that 1. Member States shall require that 1. Member States shall require that Agreed silence procedure 20130912

—para | investment firms or market operators | investment firms or market operators | investment firms or market operators .

1 operating an MTF, in addition to operating an MTF, in addition to operating an MTF, in addition to 1 Member _States shall require  that
meeting the requirements laid down meeting the requirements laid down meeting the requirements laid down EarmER firms o .”.‘a”‘et CPEIEE
in Articles 16 and 18, shall establish in Articles 16 and 18, shall establish in Articles 16 and 18, shall establish operating an MTF, in addl_tlon D ISR, the
non-discretionary rules for the non-discretionary rules for the and implement non-discretionary fEq U= Ia'd_ down n Articles 16 and
execution of orders in the system. execution of orders in the system. rules for the execution of orders in 18' sh_all establish - and |mplemenfc hon-

the system. dlscretl_onary rules for the execution of
orders in the system.
512. Art. 19 | 2. Member States shall require that 2. Member States shall require that 2. Member States shall require that [T: align reference to final numbering of

—para | the rules mentioned in Article 18(4) the rules mentioned in Article 18( 3) | the rules referred to in Article 18(4) Article 18. Substance identical]

2 governing access to an MTF comply overning access to an MTF compl governing access to an MTF comply .
with the conditions established in \g/]vith the 3onditions established inp Y with the conditions established in 2. Member States shall require that the rules
Avrticle 55(3). Article 55(3). Article 55(3). referred. to in Article 18 [(3) or (_4)

]governing access to an MTF comply with
the conditions established in Article 55(3).
513. Art. 19 | 3. Member States shall require that L..] 3. Member States shall require that

—para | investment firms or market operators investment firms or market operators

3 operating an MTF to have operating an MTF to have
arrangements to identify clearly and arrangements:
manage the potential adverse
consequences, for the operation of the
MTF or for its participants, of any
conflict of interest between the
interest of the MTF, its owners or its
operator and the sound functioning of
the MTF.

514. Art. 19 (a) to be adequately equipped to

— para manage the risks to which it is

3- exposed, to implement appropriate

point a arrangements and systems to identify

Page 114 of 121




EBPOMEWCKIW NAPNAMEHT
EUROPAISCHES PARLAMENT
PARLEMENT EUROPEEN
EUROPOS PARLAMENTAS
PARLAMENT EUROPEJSKI

EUROPSKY PARLAMENT

PARLAMENTO EUROPEO
EURQOPA PARLAMENT
PARLAIMINT NA hEORPA
EUROPAI PARLAMENT
PARLAMENTO EUROPEU
EVROPSKI PARLAMENT

EVROPSKY PARLAMENT EUROPA-PARLAMENTET
EYPQMAIKO KOINOBOYAIO EUROPEAN PARLIAMENT
PARLAMENTO EUROPEQ EIROPAS PARLAMENTS
IL-PARLAMENT EWROPEW EUROPEES PARLEMENT
PARLAMENTUL EUROPEAN

EUROOPAN PARLAMENTTI EUROPAPARLAMENTET

COM

Council

EP

Compromise

(new)

all significant risks to its operation,
and to put in place effective
measures to mitigate those risks;

515.

Art. 19
— para

point b
(new)

(b) to identify clearly and manage the
potential adverse consequences, for
the operation of the MTF or for its
participants, of any conflict of interest
between the interest of the MTF, its
owners or its operator and the sound
functioning of the MTF;

Agreed silence procedure 20130912

[Content included in row 500 and applied to
OTFs as well as MTFs]

L]

516.

(c) to have effective arrangements to
facilitate the efficient and timely
finalisation of the transactions
executed under its systems; and

517.

(d) to have available, at the time of
authorisation and on an ongoing
basis, sufficient financial resources
to facilitate its orderly functioning,
having regard to the nature and
extent of the transactions concluded
on the market and the range and
degree of the risks to which it is
exposed.

518.

Art. 19
— para

4. Member States shall require a MTF
to have in place effective systems,
procedures and arrangements to
comply with the conditions in Article
51.

...] [See Council Art 18(3)b row
501]

4. Member States shall require a MTF
to comply with Articles 51 and 51a
and to have in place effective
systems, procedures and
arrangements to do so.

Agreed silence procedure 20130912

[See proposal in row 501]

519.

Art. 19
— para

5. Member States shall ensure that
Articles 24, 25, 27 and 28 are not
applicable to the transactions
concluded under the rules governing

5. Member States shall ensure that
Articles 24, 25, 27 and 28 are not
applicable to the transactions
concluded under the rules governing

5. Member States shall ensure that
Articles 24, 25, 27 and 28 are not
applicable to the transactions
concluded under the rules governing

Agreed silence procedure 20130912

5. Member States shall ensure that Articles
24, 25, 27 and 28 are not applicable to the
transactions concluded under the rules
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an MTF between its members or
participants or between the MTF and
its members or participants in relation
to the use of the MTF. However, the
members of or participants in

the MTF shall comply with the
obligations provided for in

Articles 24, 25, 27 and 28 with
respect to their clients when, acting
on behalf of their clients, they
execute their orders through the
systems of an MTF.

an MTF between its members or
participants or between the MTF and
its members or participants in relation
to the use of the MTF. However, the
members of or participants in the
MTF shall comply with the
obligations provided for in Articles
24, 25, 27 and 28 with respect to their
clients when, acting on behalf of their
clients, they execute their orders
through the systems of an MTF.

an MTF between its members or
participants or between the MTF and
its members or participants in relation
to the use of the MTF. However, the
members of or participants in the
MTF shall comply with the
obligations provided for in

Articles 24, 25, 27 and 28 with
respect to their clients when, acting
on behalf of their clients, they
execute their orders through the
systems of an MTF.

governing an MTF between its members or
participants or between the MTF and its
members or participants in relation to the
use of the MTF. However, the members of
or participants in the MTF shall comply with
the obligations provided for in Articles 24,
25, 27 and 28 with respect to their clients
when, acting on behalf of their clients, they
execute their orders through the systems of
an MTF.

520.

6. Member States shall not allow
investment firms or market operators
operating an MTF to execute client
orders against proprietary capital, or
to engage in matched principal

trading.

521.

Art. 20
— title

Specific requirements for OTFs

Specific requirements for OTFs

Specific requirements for OTFs

Agreed silence procedure 20130912

Specific requirements for OTFs

522.

Art. 20
— para

1. Member States shall require that
investment firms and market
operators operating an OTFs establish
arrangements preventing the
execution of client orders in an OTF
against the proprietary capital of the
investment firm or market operator
operating the OTF. The investment
firm shall not act as a systematic
internaliser in an OTF operated by
itself. [Last part moved to row 527]

1. Member States shall require
that an investment firm or a market
operator operating an OTF establishes
arrangements preventing the
execution of client orders inan OTF
against the proprietary capital of the
investment firm or market operator
operating the OTF. [...]

1. Member States shall require that
investment firms and market
operators operating an OTFs establish
arrangements preventing the
execution of client orders inan OTF
against the proprietary capital of the
investment firm or market operator
operating the OTF or from any entity
that is part of the same corporate
group and/or legal person as the
investment firm and/or market
operator.
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523.

la. Member States shall only permit
an investment firm or market operator
operating an OTF to engage in
matched principal trading in bonds,
structured finance products, emission
allowances and certain derivatives,
and only in cases where the client has
been informed of the process.

524,

An investment firm or market
operator operating the OTF shall not
use matched principal trading to
execute client orders in an OTF in
derivatives pertaining to a class of
derivatives that has been declared
subject to the clearing obligation in
accordance with Article 5 of
Regulation (EU) No 648/2012.

525.

An investment firm or market
operator operating an OTF shall
establish arrangements ensuring
adherence to the definition of
‘matched principal’ trading in
[MiFIR].

526.

laa. Member States shall permit an
investment firm or market operator
operating an OTF to engage in
dealing on own account other than
matched principal trading only with
regard to sovereign debt instruments
for which there is not a liquid market

527.

Art. 20
— para
1-—
subpar
ala

An OTF shall not connect with
another OTF in a way which enables
orders in different OTFs to interact.

1b. Member States shall not allow the
operation of an OTF and systematic
internalization to take place within
the same legal entity.

The investment firm or market
operator or an entity that is part of
the same corporate group and/or
legal person as the investment firm
and/or market operator shall not act
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(new) as a systematic internaliser in an
OTF operated by itself and an OTF
shall not connect with a systematic
internaliser in a way which enables
orders in an OTF and orders or
quotes in a systematic internaliser to
interact. An OTF shall not connect
with another OTF in a way which
enables orders in different OTFs to
interact.
528, 1c. Member States shall not prevent
an investment firms or market
operator operating an OTF from
engaging another investment firm to
carry out market making on an OTF
on an independent basis.
For the purposes of this Article, an
investment firm shall not be deemed
to carry out market making on an
OTF on an independent basis if it has
close links with the investment firm
or market operator operating the
OTF.
529. Art. 20 la. Member States shall require that
— para where a bond, structured finance
la product or emission allowance is
(new) admitted to trading on a regulated
market or traded on an MTF,
investment firms and market
operators operating an OTF only
allow orders which are large in scale
to be executed on the OTF.
530. Art. 20 2. 'V'embef States shall require that. 1b. Investment firms or market T: description of OTF's discretion
the execution of orders on an OTF is
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— para carried out on a discretionary basis. operators operating an QTF shall Technical group 05 09
1b have discretion in operating the
(new) An investment firm or market OTF only in relation to: Further consideration to be given to

operator operating an OTF can only
exercise discretion in the following
circumstances:

(a) when deciding to place or retract
an order on the OTF they operate;

(b) when deciding not to match a
specific client order with other orders
available in the systems at a given
time, provided it is in compliance
with specific instructions received
from a client and with its obligations
in accordance with Article 27.

For the system that crosses clients’
orders the operator may decide if,
when and how much of two or more
orders it wants to match within the
system. In accordance with paragraph
1, 1a, 1b and 1c of this article and
without prejudice to paragraph laa of
this article, for a system that arranges
transactions in non-equities, the firm
may facilitate negotiation between
clients as to bring together two or
more potentially compatible trading
interest in a transaction.

This obligation shall be without
prejudice to the provisions of Articles
18 and 27.

(a) how a transaction is to be
executed; and

(b) how clients interact.

alternative drafting to align EP and Council
position
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531.

Art. 20
— para

2. A request for authorisation as an
OTF shall include a detailed
explanation why the system does not
correspond to and cannot operate as
either a regulated market, MTF, or
systematic internaliser.

2. A request for authorisation as an
OTF shall include a detailed
explanation why the system does not
correspond to and cannot operate as a
/I regulated market, MTF, or
systematic internaliser. Once
authorised, an operator of an OTF
shall report annually to the
competent authority providing an
updated explanation.

532.

Art. 20
— para
2a
(new)

2a. Member States shall require
investment firms and market
operators operating an OTF take
appropriate steps to identify and
manage any conflict of interest
arising in connection with the
oversight and operation of the OTF
which could adversely affect the
members or participants of the OTF.

533.

3. The competent authority may
require, either when an investment
firm or market operator requests to be
authorised for the operation of an
OTF or on ad-hoc basis, detailed
description as to how discretion will
be exercised, in particular when an
order to the OTF may be retracted
and when and how two or more client
orders will be matched within the
OTF. In addition, the investment firm
or market operator of an OTF shall
provide the competent authority with
information explaining its use of
matched principal trading.
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534. Art. 20 | 3. Member States shall ensure that 4. Member States shall ensure that 3. Member States shall ensure that Agreed silence procedure 20130912
—para | Articles 24, 25, 27 and 28 are applied | Articles 24, 25, 27 and 28 are applied | Articles 24, 25, 27 and 28 are applied .
3 to the transactions concluded on an to the transactions concluded on an to the transactions concluded on an 3. Member States shall ensure that Articles
OTE OTE OTE 24, 25, 27 and 28 are applied to the
' ' ' transactions concluded on an OTF.
535. Art. 20 | 4. Member States shall require that, ...] [See Council text in row 501] 4. Member States shall require Agreed silence procedure 20130912
—para | where OTFs allow for or enable | OTFs to comply with Article 51 i
4 algorithmic trading to take place and 51a and to have in place [See proposal in row 501]

through their systems, they have in
place effective systems, procedures
and arrangements to comply with the
conditions of Article 51.

effective systems, procedures and
arrangements to do so.
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