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Mr Alexander Fanta

DECISION OF THE EUROPEAN COMMISSION PURSUANT TO ARTICLE 4 OF THE
IMPLEMENTING RULES TO REGULATION (EC) No 1049/2001*

Subject: Your confirmatory application for access to documents under
Regulation (EC) No 1049/2001 — EASE 2024/1368

Dear Mr Fanta,

| refer to your e-mail of 12 April 2024, in which you submitted a confirmatory
application in accordance with Article 7(2) of Regulation (EC) No 1049/2001 regarding
public access to European Parliament, Council and Commission documents? (hereafter
‘Regulation (EC) No 1049/2001°), requesting a review of the initial reply to your
application EASE 2024/1368.

Please accept our apologies for the delay in providing you with a reply to your
confirmatory request.

1. ScoPE OF YOUR REQUEST
In your initial request of 12 March 2024, you requested access to

‘- All exchanges between the European Commission and the Telegram Messenger
service and its representatives on the Digital Services Act since 19 October 2022. This is
meant to include letter, e-mails, and any other document. This request shall encompass
any exchanges on the requirement to publish user numbers, as well as any other
exchange concerning compliance by Telegram with the Digital Services Act.

- Internal deliberations within the European Commission and between national regulators
on the compliance of Telegram with the Digital Services Act. This is meant to include,

1 0JL 345,29.12.2001, p. 94.
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for instance, any communication with German regulators (Bundesamt fur Justiz) on
Telegram's compliance’.

The case was attributed to the Directorate-General for Communications Networks,
Content and Technology (‘DG CNECT”).

In its initial reply of 12 April 2024, DG CNECT identified the following documents as
falling within the scope of your request:

— Email exchange between Telegram and DG CNECT of February 2023 - Q&A on
user numbers (Ares(2023)1179696) (document 1);

— Email exchange between Telegram and DG CNECT of February 2023 -
Implementation of the Digital Services Act (Ares(2024)2076160) (document 2);

— Back-to-office report of call held with Telegram on 13 February 2023
(Ares(2024)2077589) (document 3).

DG CNECT:

— granted access to documents 1 and 2 based on Article 4(1)(b) (protection of
privacy and the integrity of individuals) of Regulation (EC) No 1049/2001;

— refused access to document 3 based on the first indent of Article 4(2) (protection
of commercial interests) of Regulation (EC) No 1049/2001;

— informed you that the Commission does not hold any documents concerning the
second indent of your request.

In your confirmatory application, you request a review of the position taken by the DG
CNECT with respect to documents 2 and 3. With respect to document 2, you request to
reconsider the disclosure of a part that was marked as out of scope by DG CNECT. With
respect to document 3, you contest the applicability of the exception of the first indent of
Article 4(2) (protection of commercial interests) of Regulation (EC) No 1049/2001 to the
entirety of the document. Moreover, you argue that an overriding public interest in
disclosure would stem from the fact that ‘withholding any information about Telegram's
DSA compliance deprives the public from adequately judging the character of the
company, and the safety of use of its offerings’.

2. ASSESSMENT AND CONCLUSIONS UNDER REGULATION (EC) No 1049/2001

When assessing a confirmatory application for access to documents submitted pursuant
to Regulation (EC) No 1049/2001, the Secretariat-General conducts a review of the reply
given by the Directorate-General at initial stage.

Following this assessment, the Secretariat-General informs you that:

— wider access can be granted to document 2 subject to redactions based on Article
4(1)(b) (protection of privacy and the integrity of individuals) of Regulation (EC)
No 1049/2001;



— access must be refused to document 3 based on Article 4(1)(b) (protection of
privacy and the integrity of individuals), the first indent of Article 4(2)
(protection of commercial interests), and the first and second subparagraph of
Avrticle 4(3) (protection of the decision-making process) and on the third indent of
Article 4(2) (protection of the purpose of investigations) of Regulation (EC) No
1049/2001.

Please note that Article 9(6) of the Annex to the Commission Decision (EU) 2024/3080
establishing the Rules of Procedure of the Commission and amending Decision
(2000)3614 (hereinafter ‘Annex to the Commission Decision (EU) 2024/3080°)°
provides that ‘[...]. The cut-off date, or date up until when documents are identified,
shall be defined as the date of registration of the initial application’.

Therefore, the temporal scope of your request is limited to documents held by the
Commission from 19 October 2022 to 12 March 2024.

2.1. Protection of privacy and the integrity of the individual

Article 4(1)(b) of Regulation (EC) No 1049/2001 provides that ‘[t]he institutions shall
refuse access to a document where disclosure would undermine the protection of [...]
privacy and the integrity of the individual, in particular in accordance with Community
legislation regarding the protection of personal data’.

In its judgment in Case C-28/08 P (Bavarian Lager), the Court of Justice ruled that when
a request is made for access to documents containing personal data, Regulation (EC)
No 45/2001 of the European Parliament and of the Council of 18 December 2000 on the
protection of individuals with regard to the processing of personal data by the
Community institutions and bodies and on the free movement of such data (hereafter
‘Regulation (EC) No 45/2001°) becomes fully applicable.

In the above-mentioned judgment, the Court stated that Article 4(1)(b) of Regulation
(EC) No 1049/2001 ‘requires that any undermining of privacy and the integrity of the
individual must always be examined and assessed in conformity with the legislation of
the Union concerning the protection of personal data, and in particular with [...] [the
Data Protection] Regulation’. Likewise, in the Psara judgment, the General Court added
that Article 4(1)(b) ‘establishes a specific and reinforced system of protection of a
person whose personal data could, in certain cases, be communicated to the public

[L.]%

Please note that as from 11 December 2018, Regulation (EC) No 45/2001 has been
repealed by Regulation (EU) 2018/1725 of the European Parliament and of the Council
of 23 October 2018 on the protection of natural persons with regard to the processing of
personal data by the Union institutions, bodies, offices and agencies and on the free

3 0JL,2024/3080, 5.12.2024.
4 Judgment of the General Court of 25 September 2018, Psara et al. v Parliament, T-639/15 to
T-666/15 and T-94/16, EU:T:2018:602, paragraph 65.
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movement of such data, and repealing Regulation (EC) No 45/2001 and Decision
No 1247/2002/EC (hereafter ‘Regulation (EU) 2018/1725°).

However, the case-law issued with regard to Regulation (EC) No 45/2001 remains
relevant for the interpretation of Regulation (EU) 2018/1725.

Article 3(1) of Regulation (EU) 2018/1725 provides that personal data ‘means any
information relating to an identified or identifiable natural person [...]".

As the Court of Justice confirmed in Case C-465/00 (Rechnungshof), ‘there is no reason
of principle to justify excluding activities of a professional [...] nature from the notion
of private life’.

Documents 2 and 3 contain personal data such as the names, functions, office numbers
and contact details of persons who do not form part of the senior management of the
European Commission and of persons external to the Commission who are not public
figures.

The names of the persons concerned as well as other data from which their identity can
be deduced undoubtedly constitute personal data in the meaning of Article 3(1) of
Regulation (EU) 2018/1725.

Pursuant to Article 9(1)(b) of Regulation (EU) 2018/1725, ‘personal data shall only be
transmitted to recipients established in the Union other than Union institutions and
bodies if ‘[t]he recipient establishes that it is necessary to have the data transmitted for a
specific purpose in the public interest and the controller, where there is any reason to
assume that the data subject’s legitimate interests might be prejudiced, establishes that it
is proportionate to transmit the personal data for that specific purpose after having
demonstrably weighed the various competing interests’.

Only if these conditions are fulfilled and the processing constitutes lawful processing in
accordance with the requirements of Article 5 of Regulation (EU) 2018/1725, can the
transmission of personal data occur.

In Case C-615/13 P (ClientEarth), the Court of Justice ruled that the institution does not
have to examine by itself the existence of a need for transferring personal data. This is
also clear from Article 9(1)(b) of Regulation (EU) 2018/1725, which requires that the
necessity to have the personal data transmitted must be established by the recipient.

According to Article 9(1)(b) of Regulation (EU) 2018/1725, the European Commission
has to examine the further conditions for the lawful processing of personal data only if
the first condition is fulfilled, namely if the recipient establishes that it is necessary to
have the data transmitted for a specific purpose in the public interest. It is only in this
case that the European Commission has to examine whether there is a reason to assume
that the data subject’s legitimate interests might be prejudiced and, in the affirmative,
establish the proportionality of the transmission of the personal data for that specific
purpose after having demonstrably weighed the various competing interests.

4



In your confirmatory application, you do not put forward any arguments to establish the
necessity to have the data transmitted for a specific purpose in the public interest.
Therefore, the European Commission does not have to examine whether there is a
reason to assume that the data subjects’ legitimate interests might be prejudiced.

Notwithstanding the above, there are reasons to assume that the legitimate interests of
the data subjects concerned would be prejudiced by the disclosure of the personal data
reflected in the document, as there is a real and non-hypothetical risk that such public
disclosure would harm their privacy and subject them to unsolicited external contacts.

Consequently, the Secretariat-General concludes that pursuant to Article 4(1)(b) of
Regulation (EC) No 1049/2001, access cannot be granted to the personal data, as the
need to obtain access thereto for a purpose in the public interest has not been
substantiated and there is no reason to think that the legitimate interests of the
individuals concerned would not be prejudiced by the disclosure of the personal data
concerned.

2.2. Protection of commercial interests of a natural or legal person, including
intellectual property

The first indent of Article 4(2) of Regulation (EC) No 1049/2001 provides that ‘[t]he
institutions shall refuse access to a document where disclosure would undermine the
protection of commercial interests of a natural or legal person, including intellectual
property, [...], unless there is an overriding public interest in disclosure’.

Article 4(2), first indent of Regulation (EC) No 1049/2001 must be interpreted
consistently with Article 339 of the Treaty on the Functioning of the European Union
(hereafter ‘TFEU’), which requires staff members of the EU institutions to refrain from
disclosing information of the kind covered by the obligation of professional secrecy, in
particular information about undertakings and their business relations. Applying
Regulation (EC) No 1049/2001 cannot have the effect of rendering ineffective
Article 339 TFEU, over which it does not have precedence.

In its judgment in Case T-516/11, the General Court held that ‘in order to apply the
exception provided for by the first indent of Article 4(2) of Regulation No 1049/2001,
the institution must show that the documents requested contain elements which may, as a
result of the disclosure, seriously undermine the commercial interests of a legal person®’.

In your confirmatory application, you argue that ‘not all information about a company is
commercially sensitive, [and] a test should be performed each time to conclude whether
the exception applies’. Moreover, you challenge DG CNECT’s position according to
which disclosure of the ‘third party’s activities, positions, strategies and views, in
particular relating to the implementation of the Digital Services’, would undermine its

5 Judgment of the General Court of 9 September 2014, MasterCard, Inc. and Others v European
Commission (hereafter referred to as ‘MasterCard, Inc. and Others v European Commission’), T-
516/11, EU:T:2014:759, paragraph 82.



position on the market and therefore its commercial interests, and you contend that
‘compliance with the Digital Services Act should be considered as a legal obligation, not
a "market position"’.

The Secretariat-General notes that the Digital Services Act (‘DSA Regulation’) and
Regulation (EC) No 1049/2001 have different aims, and do not contain any provision
expressly giving one regulation primacy over the other. Therefore, it is necessary for the
Commission to make sure that each of these regulations is applied in a manner which is
compatible with the other and which enables a coherent application of them®.

Document 3 contains preliminary arguments raised by Telegram related to assessments
to be carried out by the Commission and information shared by Telegram in a regime of
confidentiality regarding the services provided and how the information is spread into
Telegram’s channels and groups.

Contrary to what you argue, this information qualifies as commercial information
because — if disclosed — it would reveal insights on Telegram’s working methods to other
platforms and potential competitors in the market. Such public disclosure would put at
risk Telegram's position in the market.

Therefore, it needs to be protected under the first indent of Article 4(2) of Regulation
(EC) No 1049/2001.

The DSA Regulation seeks to ensure a balance between the transparency reporting
obligations for providers of online platforms and the guarantee of increased protection,
by virtue of the requirement of professional secrecy and business secrecy, for the
information so provided to the Commission.

Article 84 of DSA Regulation lays down the treatment of information obtained in the
context of DSA proceedings, designed to ensure the observance of professional secrecy.
Natural and legal persons submitting information under the DSA Regulation have a
legitimate right to expect that the information they supply to the Commission on an
obligatory or voluntary basis will not be disclosed to the public. Detailed arrangements
for the protection of confidential information are further laid down in Article 6 of the
Commission Implementing Regulation (EU) 2023/1201, referred to above.

During the meeting between Commission officials and Telegram, the latter shared
sensitive commercial information taking into account that the content of the meeting was
confidential and expecting that this information will not be disclosed to the public.

This information has been shared with the Commission’s services in a climate of
confidentiality and is not in the public domain.

6 See also the Judgment of the General Court of 3 May 2018, Malta v Commission., T-653/16,
ECLI:EU:C:2018:241, paragraph 137 and the case-law cited therein.
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If disclosed, it would undermine the climate of mutual trust not only with the undertaking
concerned, but possibly also with other potential online platforms that are sharing their
data with the Commission in the context of DSA Regulation.

The Secretariat-General shares your view according to which ‘compliance with the
Digital Services Act should be considered as a legal obligation’ and takes the opportunity
to draw your attention to the fact that the Commission considers the compliance with
DSA provisions and the protection of its consumers of utmost importance.

It is for this purpose that the Commission has conducted informal exchanges — such as
the one at stake — with online platforms to inform and guide them through the new
obligations enshrined by the DSA Regulation.

Disclosing document 3 would, in fact, reveal information that could be instrumentalised
and have an adverse impact on Telegram’s business and its commercial operations in the
market where it operates.

The Secretariat-General would like to recall that documents disclosed under Regulation
(EC) No 1049/2001 are disclosed to the public at large (‘erga omnes’) and not only to the
applicant who originally requested access.

In consequence, there is a real and non-hypothetical risk that public access to the above-
mentioned information would undermine the commercial interests of Telegram.

Against this background, having conducted an assessment of document 3, the Secretariat-
General has concluded that public access to the document must be refused on the basis of
the exception of the first indent of Article 4(2) (protection of commercial interests of a
legal person, including intellectual property) of Regulation (EC) No 1049/2001.

2.3. Protection of decision-making process

The first subparagraph of Article 4(3) of Regulation 1049/2001 provides that ‘[a]ccess to
a document, drawn up by an institution for internal use or received by the an institution,
which relates to a matter where the decision has not been taken by the institution, shall be
refused if disclosure of the document would seriously undermine the institution’s
decision-making process, unless there is an overriding public interest in disclosure.’

The second subparagraph of Article 4(3) of Regulation (EC) No 1049/2001 provides that
‘[a]ccess to a document containing opinions for internal use as part of deliberations and
preliminary consultations within the institution concerned shall be refused even after the
decision has been taken if disclosure of the document would seriously undermine the
institution's decision-making process, unless there is an overriding public interest in
disclosure’.

It is to be noted that the decision-making exception in Article 4(3) of Regulation (EC)
No 1049/2001 does not refer only to decisions having legal effect.



According to settled case-law, the administrative activity of the Commission does not
require as extensive an access to documents as that concerning the legislative activity of
a Union institution’.

Document 3 is a back-to-office note. It means that it is an internal document containing
information aimed at being communicated to the Commission colleagues who did not
take part to the meeting with Telegram and is meant only for internal use.

The information exchanged and reflected in the document relates to the monitoring of
compliance with Article 24(2), and in the context of Article 33 of DSA Regulation.
Therefore, this aspect is being monitored and the Commission decision-making process
has not been concluded.

In addition, this document contains opinions for internal use as part of deliberations and
preliminary considerations expressed by Commission officials on the replies provided by
Telegram’s representatives. The document needs to be protected from disclosure based
on the exception of the second indent of Article 4(3) (protection of decision-making
process) of Regulation (EC) No 1049/2001.

As stated in case C-506/08 (Sweden v MyTravel and Commission)® and in case T-18/15
(Philip Morris v Commission)®, the exception of the second subparagraph of Article 4(3)
of Regulation (EC) No 1049/2001 is aimed at protecting the institution’s ‘space to think’
from external pressure by providing the possibility of expressing views independently
within an institution and encouraging internal discussions with a view to improving the
functioning of that institution and contributing to the smooth running of the decision-
making process.

The disclosure of document 3 would seriously undermine the free exchange of views and
carry a risk of self-censorship®. The result would be that the Commission could no
longer benefit from the frank and complete views required of its agents and officials and
would be deprived of a constructive form of internal criticism, given free of external
constraints and pressures.

The disclosure of the document could potentially cause confusion to the public, by
placing in the public domain preliminary statements, which do not necessarily reflect the
final decision of the Commission of not designating Telegram as a VLOP.

In this regard, the Secretariat-General would like to draw your attention to the fact that
the identified document is not a decision having legal effect, nor a source or legal basis
for taking decisions, but it is a mere administrative note containing preliminary

7 Judgment of the Court of Justice of 21 July 2011 in case C-506/08, Sweden v MyTravel and
Commission, EU:C:2011:496, paragraph 87.

8 Judgment of the Court of Justice of 21 July 2011, Sweden v MyTravel and Commission, C-506/08,
EU:C:2011:496, paragraph 78.

9 Judgment of the General Court of 15 September 2016, Philip Morris v Commission, T-18/15,
EU:T:2016:487, paragraph 87.

10 Judgment of the Court of first Instance of 9 September 2008 in case T-403/05, MyTravel v
Commission, EU:T:2008:316, paragraphs 50-52.



statements and subject to further adjustments if deemed necessary in the course of the
decision-making process.

Against this background, the Secretariat-General has concluded that public access to
document 3 risks seriously undermining the decision-making of the Commission and
must be denied on the basis of the exception of the first and second subparagraph of
Avrticle 4(3) (protection of decision-making process) of Regulation (EC) No 1049/2001.

2.4. The protection of the purpose of investigations

The third indent of Article 4(2) of Regulation (EC) No 1049/2001 provides that ‘[t]he
institutions shall refuse access to a document where disclosure would undermine the
protection of [...] the purpose of inspections, investigations and audits, unless there is an
overriding public interest in disclosure’.

The document requested was drafted in the framework of Regulation (EU) 2022/2065 of
the European Parliament and of the Council of 19 October 2022 on a Single Market For
Digital Services and amending Directive 2000/31/EC (Digital Services Act)!! (hereafter
‘the Digital Services Act’).

The Digital Services Act sets out rules for a safe, predictable, and trusted online
environment and lays down various obligations on the providers of intermediary services.

As a preliminary remark, it should be noted that the concept of ‘investigation’ is not
restrictive in nature. The concept of ‘investigations’, as referred to in the third indent of
Article 4(2) of Regulation (EC) No 1049/2001, has been defined in the case-law of the
Court of Justice of the European Union as a structured and formalised Commission
procedure that has the purpose of collecting and analysing information in order to enable
the institution to take a position in the framework of its functions established by the
Treaties. This procedure does not necessarily have to aim for the detection or pursuit of
an offence or irregularity*?. Nor does it necessarily have to lead to a formal Commission
decision. It is an autonomous concept of EU law which must be interpreted taking into
account, inter alia, its usual meaning as well as the context in which it occurs.

Furthermore, it should be noted that as recognised by the General Court in Case
T-223/12, the exception laid down in the third indent of Article 4(2) of Regulation (EC)
No 1049/2001 is not designed to protect inspections, investigations and audits as such,
but their ‘purpose’*®. Namely, in the case at hand, ensuring contestable and fair markets
in the digital sector across the Union where gatekeepers offer designated services, to the
benefit of business users and end users.

% QJL277,27.10.2022, p. 1.

12 Judgement of the General Court of 4 October 2018, Daimler AG v European Commission, T-128/14,
EU:T:2018:643, paragraphs 131 and 132; Judgment of the Court of Justice of 7 September 2017,
France v Carl Schlyter, C-331/15 P, EU:C:2017:639, paragraphs 46 and 47.

13 Judgment of the General Court of 19 November 2014, Ntouvas v ECDC, T-223/12, EU:T:2014:975,
paragraph 28.



In the Secretariat-General’s view, document 3 does fall within the concept of
‘investigations’ within the meaning of the third indent of Article 4(2) of Regulation (EC)
No 1049/2001 for the reasons set out below.

Document 3 forms part of the administrative file of the Commission DSA.100135.

Document 3 is a back-to-office report of the meeting held between DG CNECT and
Telegram on 13 February 2023 to discuss the provisions of the Regulation (EU)
2022/2065 of the European Parliament and of the Council of 19 October 2022 on a
Single Market For Digital Services and amending Directive 2000/31/EC (‘DSA
Regulation’)!* concerning the obligation to publish information on the average monthly
active recipients of the service in the Union. This is relevant for the designation as Very
Large Online Platforms (‘VLOPs’) and Very Large Online Search Engines (‘VLOSEs”)
pursuant to Article 24(2) and recital 77 DSA, as well as Article 3(m), (p) and (q) DSA
and Avrticle 33 DSA Regulation.

Article 24(2) of DSA Regulation sets a deadline of 17 February 2023 and at least once
every six months thereafter, for providers to publish for each online platform or online
search engine, information on the average monthly active recipients of the service in the
Union, calculated as an average over the period of the past six months.

Following the information, pursuant to Article 33 of DSA, the Commission designated as
VLOPs and VLOSEs those online platforms and online search engines which have a
number of average monthly active recipients of the service in the Union equal to or
higher than 45 million.

Please note that the list of designated VLOPs and VLOSEs is constantly updated at the
link in the footnote®®.

At this regard, the Secretariat-General would like to draw your attention to the fact that
the Commission conducts a periodic monitoring of the online platforms” compliance with
Article 24(2) and Article 33(3) of DSA Regulation.

At least once every six months, providers shall publish for each online platform or online
search engine, in a publicly available section of their online interface, information on the
average monthly active recipients of the service in the Union, calculated as an average
over the period of the past six months.

Based on the data periodically provided, the Commission undertakes a constant
monitoring exercise. This monitoring exercise has to be considered as an investigation. In
the present case, the investigation is currently ongoing.

4 QJL 277, 27.10.2022, p. 1-102.
15 https://digital-strategy.ec.europa.eu/en/policies/list-designated-vlops-and-vloses
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The protection of the document from disclosure is of pivotal importance to preserve the
purpose of the investigation conducted by the Commission. Please note that the
Commission is still entitled to take a new decision pursuant to Article 33(4) of DSA
Regulation related to the designation of Telegram as VLOP based on up-to-date
information available.

The disclosure would also undermine the enforcement activities of the competent
authority for Telegram, the Belgian Telecommunications authority, which is competent
for the supervision of some of the obligations discussed in the meeting, such as the
obligation to count users under Art. 24 of DSA Regulation.

As a result, the Secretariat-General concludes that document 3 must be withheld based on
the exception set out in the third indent of Article 4(2) (protection of the purpose of
inspections, investigations and audits) of Regulation (EC) No 1049/2001.

3. OVERRIDING PUBLIC INTEREST IN DISCLOSURE

Point (b) of Article 4(1) of Regulation (EC) No 1049/2001 does not include the
possibility for the exception defined therein to be set aside by an overriding public
interest.

The exception laid down in Article 4(2) and (3) of Regulation (EC) No 1049/2001 must
be waived against an overriding public interest in disclosure. Such an interest must,
firstly, be public and, secondly, outweigh the harm caused by disclosure.

Although it is for the Commission to weigh up the different interests, in fact it is for the
applicant to refer first to specific circumstances that show that there is an overriding
public interest that would justify the public disclosure of the documents concerned?®.

Pursuant to settled case-law, the applicant must, on the one hand, demonstrate the
existence of a public interest likely to prevail over the reasons justifying the refusal of the
document(s) concerned and, on the other hand, demonstrate precisely in what way
disclosure of the document(s) would contribute to ensuring protection of that public
interest to the extent that the principle of transparency takes precedence over the
protection of the interests that motivated the refusal®’.

In your confirmatory application you argue that ‘withholding any information about
Telegram's DSA compliance deprives the public from adequately judging the character
of the company, and the safety of use of its offerings’.

16 See e.g. Judgment of the General Court of 5 December 2018 in Case T-312/17, Campbell,
EU:T:2018:876, paragraph 58, Judgment of the General Court of 26 July 2023, Troy Chemical
Company BV v Commission, quoted above, paragraph 110.

7 Judgments of 9 October 2018, Anikd Pint v European Commission, T-634/17, EU:T:2018:662,
paragraph 48; 23 January 2017, Association Justice & Environment, z.s v European Commission,
EU:T:2017:18, paragraph 53; and 5 December 2018, Falcon Technologies International LLC v
European Commission, T-875/16, EU:T:2018:877, paragraph 84.
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General considerations, such as those mentioned in your confirmatory application, cannot
provide an appropriate basis for establishing that the principle of transparency is in this
case especially pressing and therefore capable of prevailing over the reasons justifying
the refusal to disclose the documents in question®®,

The Secretariat-General notes that you did not underpin your application with any
specific arguments about how the public interest would be served by the disclosure. The
Secretariat-General considers that the public interest is better served by protecting the
confidentiality of the information shared by Telegram.

The Secretariat-General has not been able to identify any public interest capable of
overriding the interests protected by the first (protection of commercial interests) and
third (protection of the purpose of investigations) indents of Article 4(2) and the first and
second subparagraph of Article 4(3) (protection of decision-making process) of
Regulation (EC) No 1049/2001.

It is thus necessary to conclude that an overriding public interest has not been
demonstrated in this particular case.

4. PARTIAL ACCESS

In accordance with Article 4(6) of Regulation (EC) No 1049/2001, the widest possible
access has been granted to document 2.

The Secretariat-General has considered the possibility to grant partial access to
document 3. However, it has concluded that it is covered in its entirety by the exceptions
of the protection of privacy and integrity of individuals, the protection of decision-
making, the protection of commercial interests and the protection of the purpose of the
investigations.

5. REUSE

You may reuse the document that was produced by the European Commission, in
accordance with the Commission Decision on the reuse of Commission documents. You
may reuse the documents free of charge and for non-commercial and commercial
purposes, provided that the source is acknowledged and that you do not distort the
original meaning or message of the documents. Please note that the Commission does not
assume liability stemming from the reuse.

6. MEANS OF REDRESS

Finally, I draw your attention to the means of redress available against this decision. You
may either bring proceedings before the General Court or file a complaint with the

18 Judgment of the Court of Justice of 14 November 2013, Liga para a Protecgdo da Natureza (LPN)
and Republic of Finland v Commission, Joined Cases C-514/11 P and C-605/11 P, EU:C:2013:738,
paragraph 93.
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European Ombudsman under the conditions specified respectively in Articles 263 and
228 of the Treaty on the Functioning of the European Union.

Yours sincerely,

For the Commission

l1ze JUHANSONE
Secretary-General

Enclosures: [1]

CERTIFIED COPY

For the Secretarv-General

Martine DEPREZ
Director
Decision-making & Collegiality
EUROPEAN COMMISSION
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