BB Ref. Ares(2023)3255433 - 09/05/2023

EUROPEAN COMMISSION
DIRECTORATE-GENERAL FOR MARITIME AFFAIRS AND FISHERIES

il The Director-General
Brussels,
MARE.E.4
Claire Nouvian
ask+request-12633-fe957081@asktheeu.org
Subject: Your application for access to documents — EASE 2023/1179

Dear Ms Nouvian,

I am writing on your request for access to Commission documents registered on 21 February 2023
under the above-mentioned reference number.?

In your initial application, you request access to “all exchanges (emails, text and instant messages,
letters, meeting agendas, meetings minutes, position papers sent, and any other material) that have
taken place over the last 12 months between individuals of the European Commission, at all levels
of function (such as Mr. Marco Valetta, Head of the EU Delegation to the IOTC) involved at the
1OTC, in fishing agreements’ matters, and the management of tropical tuna fisheries in general,
with the lobbies Orthongel, Cepesca, Opagac, Anabac, Européche, and UAPF, as well as with all
the companies that are members of these structures (e.g. CFTO, Sapmer, Albacora, Echebastar,
etc.)” adding that “should these documents contain personal data, it is necessary that BLOOM still
gets access to complete information including personal data”. You then clarified that your request
was not intended to be geographically restricted and that should be interpreted as “a request to
access exchanges between individuals involved at the I0OTC, in SPFAs across the oceans, and
management of tropical tuna fisheries in general (i.e. negotiations on quotas and fishing access
rights, vessel reflagging policies, control obligations, subsidization, requests to be reflected in
official positions etc.)” [...]. You also clarified that the focus of the request was “on individuals
involved in tropical tuna fisheries only”.

We have identified 27 documents falling within the scope of your request. You can find the detailed
list in annex to this letter.

1. Assessment under Regulation (EC) No 1049/2001

Having assessed the requested documents under the provisions of Regulation (EC) No 1049/2001
(hereinafter “the Regulation)”, | have come to the following conclusion:

L | also refer to our clarification request dated 28 February (Ref. Ares(2023)1468329), your reply received on 7 March
(Ref. Ares(2023)1634706) and our e-mail of 27 March (Ref. Ares(2023)2196493), with which we extended the
timeframe to treat your request by 15 working days, in accordance with Article 7(3) of Regulation (EC) No 1049/2001.
There has been a delay in answering your request, which was due to technical issues.


mailto:xxxxxxxxxxxxxxxxxxxxxxxxxx@xxxxxxxx.xxx

- Full access

Documents n. 1.1, 2.1, 6.1, 6.2, 6.3, 18.1 can be fully disclosed. Please find them enclosed.

- Partial access

a) Protection of privacy and integrity of the individual — Article 4(1)(b)

Parts of documents n. 1, 5, 6, 7, 10, 11, 11.1, 16, 16.1, 18, 19, 21, 22, 23, 24, 26 and 27 have been
blanked out as their disclosure is prevented by the exception concerning the protection of privacy and
the integrity of the individual outlined in Article 4(1)(b) of the Regulation, because they contain the
following personal data:

- the names/initials and contact information of Commission staff members not pertaining to the
senior management;

- the names/initials and contact details of other natural persons;

- other information relating to an identified or identifiable natural person.

Article 9(1)(b) of the Data Protection Regulation does not allow the transmission of the personal data
except if you prove that it is necessary to have the data transmitted to you for a specific purpose in the
public interest and where there is no reason to assume that the legitimate interests of the data subject
might be prejudiced. In your request, you have expressed the interest to also have access to these
personal data contained in the documents requested. However, you do not put forward any arguments
to establish the necessity to have the data transmitted for a specific purpose in the public interest.
Please note that, while in line with Recital 28 of Regulation (EU) 2018/1725 such a specific purpose
can relate to transparency of the Union bodies, the fact that disclosure of personal data is requested
within an access to documents request as such is not sufficient. The Regulation does not take primacy
over Regulation (EU) 2018/1725, but the full application of both should be ensured? and the
application of both rights need to be reconciled in line with Article 9(3) Regulation (EU) 2018/1725.
Therefore, the necessity to have the data transmitted for a specific purpose in the public interest does
also need to be established if the transmission is asked as part of an access to document request.

Consequently, I conclude that, pursuant to Article 4(1)(b) of the Regulation, access cannot be granted
to the personal data contained in the documents, as the need to obtain access thereto for a purpose in
the public interest has not been substantiated and there is no reason to think that the legitimate interests
of the individuals concerned would not be prejudiced by disclosure of the personal data concerned.

b) Protection of the public interest as regards international relations — Article 4(1)(a)
Parts of documents 5 and 19 have been blanked out as their disclosure is prevented by an exception

to the right of access laid down in the third indent of Article 4(1)(a) of the Regulation regarding the
protection of the public interest as regards the international relations.

2 See judgement of the ECJ in the case Bavarian Lager v. Commission, C-28/08 P.



As far as the protection of international relations is concerned, the EU Court has
acknowledged that the institutions enjoy a wide discretion when considering whether
access to a document may undermine that public interest.®

These parts constitute references to third countries done by private actors, contained in exchanges
that occurred under a spirit of mutual trust. Disclosure of the redacted parts could be negatively
perceived by the third countries’ authorities and jeopardize the relations with them. The way in
which the authorities of a third country perceive the decisions of the European Union is a
component of the relations established with that third country. The General Court has also affirmed
that the pursuit and the quality of those relations depend on that perception.*

Consequently, 1 conclude that the third indent of Article 4(1)(a) of the Regulation applies to the
redacted parts of these documents.

c) Protection of the on-going decision-making process — Article 4(3)

Part of document n. 16 is prevented by an exception to the right of access laid down in Article 4(3)
of the Regulation. Disclosure of said document would undermine the protection of the institution’s
on-going decision-making process, since the discussions on fish aggregating devices and tropical
tunas are still undergoing in international fora.

The exceptions laid down in Article 4(3) of the Regulation apply unless there is an overriding
public interest in disclosure of the documents. You did not put forward the existence of such
interest and we have not been able to identify any public interest capable of overriding the interests
protected by Article 4(3) of the Regulation.

Consequently, I conclude that the exception laid down in Article 4(3) of the Regulation applies to
redacted parts of the document.

- Non-disclosure

a) Protection of commercial interests of a natural or legal person, including
intellectual property — Article 4(2) first indent

The full disclosure of documents n. 3, 3.1, 3.2,3.3,4.1,7.1,7.2,7.3,7.4,9,9.1, 12, 12.1, 13, 13.1,
14 and 15 is prevented by exceptions to the right of access laid down in Article 4 of the Regulation. In
particular, the documents which you seek to obtain contain commercially sensitive business
information whose disclosure can undermine the commercial interests of the company that submitted
it, as putting this information in the public domain would affect its competitive position in the market.

3 Judgment of the Court of First Instance of 25 April 2007, in Case T-264/04, WWF European
Policy Programme v Council, , EU:T:2007:114, paragraph 40.

4 Judgment of the General Court of 27 February 2018, Case T-307/16, CEE Bankwatch Network v
European Commission, EU:T:2018:97, paragraph 90



More specifically, confidential economic data of companies, sensitive or confidential positions of
private companies and documents protected by intellectual property rights represent the core of those
documents.

We have considered whether partial access could be granted to these documents and come to the
conclusion that they are entirely covered by the exception.

The exceptions laid down in Article 4(2) of the Regulation apply unless there is an overriding public
interest in disclosure of the documents. You do not put forward the existence of such interest and we
have not been able to identify any public interest capable of overriding the interests protected by
Article 4(2) of the Regulation. Therefore, the exception laid down in Article 4(2) first indent of the
Regulation applies to these documents.

b) Protection of the public interest as regards international relations — Article 4(1)(a)

The full disclosure of document n. 4 is prevented by an exception to the right of access laid down in
the third indent of Article 4(1)(a) of the Regulation regarding the protection of the public interest as
regards the international relations. Specifically, the disclosure of the document would provide
information regarding the status of relations among countries that could lead to a breach of trust
between the third countries or between the Commission and international partners.

Consequently, I conclude that the third indent of Article 4(1)(a) of the Regulation applies to these
documents. We have considered whether partial access could be granted to these documents and come
to the conclusion that they are entirely covered by the exception.

c) Protection of the on-going decision-making process — Article 4(3)

The full disclosure of documents n. 2, 2.2, 2.3, 8, 8.1, 9, 9.1, 17, 20, 20.1 and 25 is prevented by an
exception to the right of access laid down in Article 4(3) of the Regulation. Disclosure of said
documents would undermine the protection of the institution’s on-going decision-making process,
since the discussions on fish aggregating devices and tropical tunas are still undergoing in
international fora.

We have considered whether partial access could be granted to these documents and come to the
conclusion that they are entirely covered by the exception.

The exceptions laid down in Article 4(3) of the Regulation apply unless there is an overriding public
interest in disclosure of the documents. You did not put forward the existence of such interest and we
have not been able to identify any public interest capable of overriding the interests protected by
Acrticle 4(3) of the Regulation.

Consequently, 1 conclude that the exception laid down in Article 4(3) of the Regulation applies to
these documents.



2. Disclaimers

Please note that documents n. 1 to 25 originate from third parties, which have been consulted and
expressed an opinion to the disclosure according to the level of protection mentioned above. The
documents that the third-parties agreed to disclose, are disclosed to you based on the Regulation.
However, this disclosure is without prejudice to the rules on intellectual property, which may limit
your right to reproduce or exploit the released documents without the agreement of the originator, who
may hold an intellectual property right on them. The European Commission does not assume any
responsibility from their reuse.

Please also note that documents n. 26 and 27 were drawn up for internal use under the responsibility
of the relevant services of the Directorate-General for Maritime Affairs and Fisheries. They solely
reflect the author’s interpretation of the interventions made and do not set out any official position
of the third parties to which the documents refer, which were not consulted on its content. They do
not reflect the position of the Commission and cannot be quoted as such.

You may reuse other public documents, which have been produced by the European Commission or
by public and private entities on its behalf based on the Commission Decision on the reuse of
Commission documents. You may reuse the documents disclosed free of charge and for non-
commercial and commercial purposes provided that the source is acknowledged and that you do not
distort the original meaning or message of the documents. Please note that the Commission does not
assume liability stemming from the reuse.

3. Confirmatory application

In accordance with Article 7(2) of the Regulation, you are entitled to make a confirmatory application
requesting the Commission to review this position.

Such a confirmatory application should be addressed to the Secretariat-General of the Commission
within 15 working days upon receipt of this letter. You can submit it in one of the following ways:

by asking for a review via your portal® account (available only for initial requests submitted via the
portal account),

or by mail:

European Commission

Secretariat-General

Transparency, Document Management & Access to Documents (SG.C.1)
BERL 7/076

B-1049 Bruxelles

5 https://www.ec.europa.eu/transparency/documents-regquest



https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32011D0833&qid=1555081688106
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32011D0833&qid=1555081688106
https://www.ec.europa.eu/transparency/documents-request

or by email to: sg-acc-doc@ec.europa.eu

Charlina Vitcheva

Enclosure (1): List of documents
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