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MEETING - Malte Lohan, AmCham EU CEO

Scene setter

You will meet AmCham EU CEO. The meeting will likely focus on international data
flows, consumers issues with a focus on the Digital Fairness Act, and CSDDD. In
particular:On international data flows, AmCham is likely to ask about the
Commission’s view concerning the impact of the different recent developments in the
US on the EU-US Data Privacy Framework. AmCham has publicly supported the
EU-US Data Privacy Framework (EU-US DPF) in different occasions and has
actively contributed to its review by replying to a questionnaire from the Commission
on how the EU-US DPF is working.

On the DFA, AmCham is likely to reiterate its views as shared in the Digital Fairness
Fitness Check targeted consultation. Your Cabinet (Egelyn) gave a presentation at
AmCham on 3 February 2025 on the main priorities of your consumer portfolio, with
a focus on the Digital Fairness Act. According to AmCham, no legislative change
would be needed (except in the area of enforcement), but additional case law.
“‘Businesses need simplification and harmonisation of the EU consumer acquis and
traders need sufficient time to implement and adapt to new legislation.” In AmCham’s
view the lack of enforcement is the main obstacle to improve consumer trust and
create a level playing field for businesses, and rather advocates for strengthening
soft law instruments (guidance to clarify application of laws, industry / self-regulatory
initiatives). In addition, they might raise their concerns on the extraterritoriality of the
DFA, as US companies might likely be affected significantly by any new obligations
resulting from the DFA. According to AmCham, the U.S. accounted for 43% of all
digitally-deliverable services supplied to the EU in 2023. The U.S. trade surplus in
digitally-deliverable services with the EU was $105.38 billion.

On CSDDD, they might raise concerns on the extraterritoriality aspects in
CSRD/CS3D, the civil liability and the value chain cap in the CS3D. In the US,
representatives and senators sent a letter to the Secretary of the U.S.
Department of Treasury, Scott Bessent, and Director of the National Economic
Council, Kevin Hassett, to voice their concerns regarding the CSDDD, on 27
February 2025. Their concerns are addressed in the defensives. In parallel, Senator
Bill Hagerty has also made a proposal for legislation that would prevent certain U.S.
companies from complying with CSDDD or similar global measures.

Simplification of GDPR record-keeping: you can inform on the progress the
simplification of GDPR (upcoming proposal to simplify record keeping obligations
which will be part of the Fourth Simplification Omnibus on 21 May, and the broader
further reflection).
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Key LTTs

The EU maintains an ambitious strategy on international data flows.
Very important and successful is the adequacy decision on the EU-
US Data Privacy Framework (EU-US DPF), in which already over
3000 companies participate. Moreover, for their data flows to the US,
a very large number of companies benefit from the safeguards
introduced in the US legal framework to enable the EU-US DPF.
While there are legal challenges — which was expected —, and current
developments in the US have generated some speculation, it is
important to remain calm and look at the facts: the main element for
the Commission’s adequacy finding, continues to be fully in place and
applicable.

The Commission will propose a Digital Fairness Act in 2026 to
tackle unfair techniques and commercial practices facing consumers
in the digital environment. The DFA will build on the Digital Fairness
Fitness Check, which established high consumer detriment and lack
of effectiveness of the current — largely principle-based — EU
consumer regulatory framework to tackle problems in the complex
digital environment. The DFA will bring the necessary legal certainty
to have proper enforcement in practice.

To reduce this high level of consumer detriment, which is needed to
guarantee continued consumer trust in the market, and to ensure a
level playing field for all companies offering their products in the
Single Market, the Fitness Check concluded that additional action
may be needed. The Commission will now conduct a full Impact

Assessment to assess which measures are adequate.
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The preparatory work for the DFA has started and will include
extensive evidence gathering and consultations to make sure all
stakeholders can share their views. The three-months public
consultation and the call for evidence will likely open already in a few

weeks.

The first Omnibus proposal to simplify sustainability reporting and
due diligence significantly reduces regulatory burden for big and small

companies, EU and non-EU alike.

While the CSDDD has impacts outside the EU, this is due to the
matter it regulates (namely impacts in value chains) and the law
regulates non-EU companies only as far as they have significant
turnover in the EU. Not covering them would create market
distortions.

As regards the obligation to adopt a climate transition plan, it is fully
aligned with international best practice and based on international
GHG accounting rules that companies are familiar with.

We will also propose a targeted simplification of the record-
keeping obligation under the GDPR, as announced in the
Commission's Competitiveness Compass for the EU. The proposal
will be part of the Fourth Omnibus, to be adopted this Wednesday.
We are also planning further stakeholder consultations to collect
additional feedback on the application of the GDPR.

| welcome your views on the simplification exercise, for the GDPR

and in general if you have specific concerns or suggestions.
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LTTs

Transatlantic relationship - EU-US Data Privacy Framework

e | recognize the importance of the EU-US Data Privacy Framework
(DPF) for AmCham members, many of whom depend on it for data
transfers to the US.

e | appreciate the support you have shown for the EU-US DPF in the
past. | am aware of the input of AmCham for the first review of the
EU-US DPF less than a year ago. It is in our mutual interest to
ensure its continued functionality and to further enhance its

benefits.

e As you are aware, the adequacy finding of the EU-US DPF is based

on the specific safeguards outlined in Executive Order 14086,
adopted by the Biden administration.

e While other Executive Orders were withdrawn or amended by the
new administration, to date, that Executive Order continues to be

fully in place and, as we concluded in our evaluation report

published last October, is being implemented in line with what was
agreed between the EU and US.
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e As you know, as with any adequacy decision on a third country, the

GDPR provides the Commission with the necessary tools to react
appropriately and, if necessary, swiftly in case the level of protection
of any given legal framework that we found adequate is no longer
ensured.

This would happen, for instance, if the Executive Order on which the
DPF is built, would be withdrawn or amended in a way that would

undermine the level of protection.

Digital Fairness Act

The Commission has started the preparation of a proposal for
Digital Fairness Act (“DFA”) that could be presented in the second
half of 2026.

It will address specific, clearly identified gaps to ensure EU
consumers are protected. It will also ensure that companies operate
on a level playing field and can make better use of the Single market,
by reducing legal uncertainty and market fragmentation.

The Digital Fairness Act will address the problems identified in the
Fitness Check: dark patterns, addictive designs, problematic
commercial practices of social media influencers, unfair
personalisation practices, and contractual problems, such as
unwanted contract extensions.

Protection of minors online is a transversal topic that the
Commission is working on in different policy areas and a key priority
for the Digital Fairness Act.

The DFA will not duplicate or reopen matters that were recently

regulated and are already covered by existing legislation.

Page 6 of 18



Meeting with AmCham CEO & Chairman
BERL - 20 May 2025 - 18:00

However, all the recently adopted digital legislation (the Digital
Services Act, the Digital Markets Act, the Al Act etc.) focus on specific
types of traders or technologies and do not address all consumer
problems across different types of businesses and technologies. DSA
obligations apply only to online platforms but not to other digital
service providers or to the ecommerce retail market.

The DFA will strengthen the “safety-net” of consumer law which
applies to all companies, irrespective of the technology or business
model, when they target EU consumers. This is, as you know, how
our consumer framework has always worked.

The DFA will include a simplification and burden reduction
element, such as regarding certain consumer information
requirements and the consumer’s right of withdrawal in respect of
audio-visual content subscription services. | will aim to hold an
Implementation Dialogue on 15 June to seek additional views on the
simplification aspects.

Therefore, the proposal will not only be a pro-consumer but also a
pro-business initiative. Less fragmentation will lead to a more
effective Single Market, as we see Member States starting to regulate
in order to address the identified problems (e.g. influencer marketing
and cancellation button for contracts). Clearer rules lead to easier
enforcement and a level playing field for all traders.

The preparatory work for a possible legislative proposal by the
second half of 2026 will include extensive evidence gathering and
consultations to make sure all stakeholders can share their views.
The three-months public consultation and the call for evidence will

likely open already in the coming weeks.
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e We encourage you to participate in the consultation phase and to

provide data which can inform our work.

Omnibus |

e Our objectives remain those set out in the Competitiveness
Compass: to simplify the regulatory environment and reduce
unnecessary burdens for companies while upholding our ambitious
sustainability objectives. Both are enablers of competitiveness.
We believe that the Omnibus proposals strike the right balance in this
regard.

¢ While the CSDDD has significant impacts outside the EU borders due
to it regulating global value chains, the obligations that it imposes are
strictly limited to companies realizing a high turnover in the EU.
Significantly fewer non-EU companies are covered than EU
companies.

e The CSDDD builds on international voluntary standards and
international corporate best practice both in terms of due diligence
obligations and the climate change requirements, which large US
companies are familiar with and are widely following today.

e Given the emerging jurisprudence on State and corporate liability
regarding adverse impacts in value chains, companies can already
today be brough to court. The Omnibus proposal maintains

accountability for such harms.

GDPR record-keeping simplification

« We will propose a targeted simplification of the record-keeping

obligation under the GDPR, as announced in the Commission
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communication on a Competitiveness Compass for the EU. The
proposal will be part of the Fourth Simplification Omnibus, foreseen
for 21 May.

This simplification would benefit all businesses and organisations with
less than 750 employees, including SMEs and small mid-caps.

The proposal would respect the GDPR risk-based approach and,
therefore, ensure a proportionate and fair balance between the
protection of personal data and the objective of simplification.

Our proposal responds to specific concerns by SMEs that the current
derogation from the record-keeping obligation is too narrow, raised
during the stakeholder consultations in preparing the Commission
2020 and 2024 reports on the application of the GDPR.

Any further measures to ensure harmonised and consistent
application and enforcement of the GDPR must be evidence-based
and reflect the reality on the ground.

We are therefore planning further stakeholder consultations to collect
additional feedback on the application of the GDPR.

| welcome your views on the simplification exercise, for the GDPR

and in general if you have specific concerns or suggestions.
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DEFENSIVES

International data flows

Do recent actions by the Trump administration such as the dismissal of the
PCLOB [Privacy Civil Liberties Oversight Board] members and two FTC
Commissioners jeopardise the EU-US Data Privacy Framework (DPF)
adequacy decision?

1.

First of all, it's important to stress that both the PCLOB and the FTC continue to
function.

During my recent trip to Washington DC, | met the remaining PCLOB member
who confirmed me that she and her staff continue their advice and oversight
functions on current projects including the DPF, even when there are several
vacancies on the Board.

| also met with Andrew Ferguson, Chair of the FTC, who affirmed his support for
the DPF and highlighted the commitment of the FTC to enforce the framework.
On the dismissals of PCLOB members, under US law, the US President has this
dismissal power yet, at the same time, the legislation that established the PCLOB
requires bipartisan membership of the Board: we therefore expect that a new
appointment process, involving Senate confirmation, will be launched, as
required by US law.

| also understand that some of the dismissed PCLOB members and also both
former FTC commissioners have challenged their dismissals in Court. The
legality of these dismissals is therefore a matter that is with the US Courts to
decide as part of judicial control over the Executive.

We are closely following any appointment process, the pending judicial
challenges, and any other developments that could affect the functioning of the
DPF adequacy decision.

Omnibus |

Did you consult the US partners before proposing these changes?

The Commission has carried out a broad informal consultation exercise and
considered the views of various stakeholders. This includes trade associations
representing non-EU companies (such as AmCham), or that represent EU and
non-EU companies active on the EU market (such as Business Europe). Both
AmCham and Business Europe were invited to, and participated in, a dedicated
stakeholder event that allowed for a direct exchange with the responsible
Commissioners.

The CSDDD'’s extraterritorial effect is untenable and detrimental to global
productivity.

The Directive complies with international law and WTO rules as it only covers a
limited number of non-EU companies which have significant operations in the EU
market, as evidenced by a very large turnover generated with products or
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services sold to EU customers (more than EUR 450 million). Just to recall, for EU
companies the relevant threshold covers their entire worldwide turnover.

Where such non-EU companies compete in this way with EU companies on the
EU market, they are required to follow the same rules to ensure a level playing
field.

The first simplification proposal (Omnibus |) seeks to ensure that the Directive is
applied in a way that limits compliance burdens as much as possible for all
companies under the scope, while ensuring that the important policy objectives
pursued by the Directive can be achieved.

To protect American companies, the Directive’s Article 29 on civil liability
should be removed

The proposed changes include the deletion of the harmonised EU conditions for
civil liability provided for by the current Article 29 of the Directive. This means that
national civil liability regimes would apply.

In addition, the rules on the “overriding mandatory application” of Member State
liability rules are also removed. Thus, it will be left to Member States to define
whether their civil liability provisions override otherwise applicable rules of the
third country where the harm occurs.

The CSDDD does not regulate the issue of jurisdiction. A liability case against an
American company for harms occurring outside the EU would normally not be
adjudicated by a court in an EU country.

. Financial sanctions of 5% of the worldwide turnover should be removed

We proposed to delete linking the administrative fines to turnover, as well as to
delete the provisions on the minimum level of possible national caps (ceilings) to
financial penalties (which gave rise to misinterpretations).

However, we maintain the general fining principles according to which
administrative fines have to be effective, dissuasive and proportionate. These will
be further clarified through Commission fining guidelines, for which the proposal
adds a new empowerment.

Finally, the EU network of supervisory authorities will help ensure that the
enforcement is consistent across the EU.

. US companies should not be bound by net-zero transition plans

EU law on transition plans follows best practices developed at international level.
The main EU law requirement on this comes from the already existing reporting
regime under the CSRD, with which the CSDDD aligns and to which it cross-
refers.

While the Directive requires the adoption of transition plans, it does not make
their implementation subject to public enforcement or civil liability.

The proposed changes would clarify that implementation actions should be
included in the plan (as under the CSRD) and that the transition plan is an
obligation of means and not an obligation of results.

Many large US companies have adopted such plans already today based on
existing international best practice frameworks.
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CSDDD is a ‘non-tariff barrier’ for US companies

We do not share the view that the combination of CSDDD and American case
law (the Caremark precedent on the “oversight duty doctrine” in Delaware) would
put US-based companies under closer scrutiny and the CSDDD would therefore
act as a trade barrier.

First of all, there are several Member States in the EU where corporate directors
have the same oversight duty as in the US.

In addition, the CSDDD will be enforced by civil liability rules (the regulation of
which is now proposed to remain in national competence) as well as by
supervisory authorities in each EU Member State. National sanctioning regimes
have to be effective, and this will be underpinned by EU-wider collaboration of the
supervisors, as well as Commission guidelines on fining (as proposed by the
recent simplification package).

Questions about the letter from the senators and the proposed “Protect
USA 2025 Act”

(We usually do not comment on legislation or legislative proposals in non-EU
countries but if pushed:

The Corporate Sustainability Due Diligence Directive, which will only start
applying in several years, is in line with international frameworks at UN and
OECD level that both the EU/its Member States and the United States adhere to.
It only applies to non-EU companies if they have a strong presence on the EU
market, as evidenced by a significant EU turnover. While it contains various
limitations and safeguards to ensure a balanced approach and limit burdens on
companies, both in scope and business partners in the value chain of in-scope
companies, the Commission has recently adopted a proposal to further simplify
and streamline the Directive, with a view to further reduce burdens on
companies.)

Digital Fairness Act

Do we need new consumer protection rules? What is the interplay with recent
digital legislation?

EU consumer law is a safety net that applies to almost all products and
companies. The Digital Fairness Act will strengthen consumer protection in a
targeted manner, focusing on the identified gaps.

We understand that this new digital rulebook is complex and market players need
time to understand it better. There are several open questions that still need to be
answered about how consumer law will interplay with other digital legislation.
Some answers will come from guidelines (for example, the DSA guidelines),
others will come through practical enforcement actions, case-by-case.

However, many questions can be resolved by concretising EU consumer law
and making it clearer what is expected from companies. More harmonization
means less fragmentation — this should be viewed as a positive benefit also for
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businesses. If we do not act on influencers or regulate contract cancellation
buttons, then we have already seen that certain Member States will take
unilateral action and introduce national rules.

The Commission services work closely together during the preparation of
legislative proposals. We will place special emphasis on issues of coherence in
the impact assessment and consultations.

What are the plans regarding simplification?

Regarding the right of withdrawal, the current regime allows the consumer to
use and quit an audio-visual content service subscription anytime during 14
days. This results in significant costs for the providers, in particular, due to royalty
fees they have to pay to the license providers. These fees may not be adequately
recouped if the consumer uses the service intensively for only a short period of
time, since the consumer is only obliged to pay the provider a compensation for
the services consumed on a pro-rata temporis basis.

We have to think about alternative solutions that continue to safeguard
consumers giving them the possibility leave the contract once they have
ascertained its nature, whilst also guaranteeing a sustainable return on
investment for the providers of audio-visual services.

Regarding the simplification of consumer information requirements, we could
look into a reduction of the consumer information requirements that currently
apply under the Consumer Rights Directive (CRD) in respect of repetitive
transactions with the same supplier, such as in-app purchases in video games,
and contracts concluded by consumers using a digital (Al) assistant, e.g.,
contracts concluded via a smart fridge’s software that the consumer had enabled
and configured for automatically restocking his/her food supply.

Traders could be exempted from the information requirements about, for
example, the supplier's contact details, reminder of the legal guarantee and the
waiver of the right of withdrawal, if this has been provided before, and information
obligations could be reduced in a machine-to-machine environment.

We also consider reducing burden on businesses regarding price reductions for
food products. Currently, the Price Indication Directive provides for an option for
Member States to exempt perishable food from the scope of the price reduction
requirements. This has resulted in regulatory fragmentation, as Member States
have different definitions of perishable and goods and they also apply different
rules establishing the reference price to be used for indicating price reductions for
such products.

The DFA could simplify the current rules on price reductions under the Price
Indication Directive by providing for full exemption for all food products.

We will also consult stakeholders on additional options in the framework of the

consultation exercise and the work on simplification and implementation, as
stressed by the Commission president’s political guidelines.
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BACKGROUND

EU-US Data Flows

On 10 July 2023, the Commission adopted its adequacy decision on the EU-US
Data Privacy Framework (DPF). The adequacy decision concludes that the United
States ensures an adequate level of protection for personal data transferred from the
EU to companies participating in the DPF. This Framework replaces the previous
Privacy Shield, which was invalidated by the Court of Justice in its Schrems Il
judgment of July 2020.

The Commission’s adequacy decision on the DPF is based on Executive Order
14086 (EO 14086) adopted by the US President®. This Order introduced safeguards
to ensure that the collection and use of personal data of Europeans by US
intelligence agencies is limited to what is necessary and proportionate in pursuit of
defined national security objectives. Moreover, the Order established a Data
Protection Review Court, with binding investigatory and remedial powers, to which
EU citizens have access. EO 14086 is essential for the finding of adequacy, as it
addresses the points raised by the Court of Justice in the Schrems Il judgment (that
annulled the framework previously in place for EU-US data flows, the Privacy
Shield).

On the basis of the adequacy decision, US-based participating companies are able
to receive personal data from European companies without the need to put in place
any additional data protection safeguards. Companies are able to join the DPF by
committing to comply with the EU-US DPF Principles, i.e. a detailed set of privacy
obligations. The Framework is administered and monitored by the US Department of
Commerce and compliance by US companies with their obligations is enforced by
the US Federal Trade Commission.

Currently, more than 3000 companies are certified under the DPF. In addition to
those, thousands of other companies rely on the Framework’s safeguards to use
other transfer mechanisms such as contractual clauses (as also the use of these
safeguards need to meet the Schrems Il standard, according to the CJEU case-law).
This includes many small and medium-sized businesses.

On 9 October 2024 the Commission published its report on the first evaluation of the
DPF. Based on the information gathered during the evaluation, the Commission
concludes that the US authorities have put in place all the constitutive elements of
the framework to ensure its good functioning.

! Executive Order 14086 on ‘Enhancing Safeguards for United States Signals Intelligence Activities’.
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AmCham contributed to that review by replying to a questionnaire from the
Commission on how the EU-US DPF is working. AmCham has supported the EU-US
DPF in different occasions?.

https://www.amchameu.eu/system/files/position papers/2022 transatlantic business statement on
eu u.s. data privacy framework.pdf

3 Executive Order on Initial Rescissions of Harmful Executive Orders and Actions, signed on 20
January 2025

4 Executive Order — Ensuring Accountability for all Agencies giving the President control over
independent regulatory agencies.

5 https://www.nytimes.com/2025/03/18/technology/trump-ftc-fires-democrats.html
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In addition, the Commission defended on 15t of April the DPF in a hearing before the
General Court, in the context of the action for annulment brought by French MP
Latombe against the DPF adequacy decision (Latombe v Commission).

Omnibus |

On 26 February, the Commission adopted a simplification package to significantly
reduce the regulatory burden and the reporting obligations of companies, ensure
proportionality and enhance EU competitiveness. The first Simplification Omnibus
proposal includes amendments to the CSDDD and the CSRD (‘content proposal’).

A separate proposal (‘Stop-the-clock’) postpones the transposition deadline for the
CSDDD by one year (to 26 July 2027) and the first phase of application of the
sustainability due diligence requirements (for the largest companies) by one year (to
26 July 2028).

In the Parliament, the Commission’s proposal for the Stop-the-clock file was
approved with a wide majority in urgent procedure on 3 April. The Council adopted
the Stop-the-clock on 14 April. The legislative act was published on 16 April and
entered into force on the following day.

In the Council, the content proposal is being discussed in the Antici Group on
Simplification (AGS). The PL Presidency aims for a speedy conclusion of the
discussions before they turn over the presidency to Denmark in July.

In the Parliament, the content proposal was assigned to JURI They are planning to
vote in October II.
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ANNEXES

US lawmakers letter on CSDDD

Representatives Hill, Wagner, Barr and Senators Scott, Hagerty Express
Concerns with the European Union’s Corporate Sustainability Due Diligence
Directive

Washington, February 27, 2025

The Chairman of the House Financial Services Committee, French Hill (AR-02),
Chairman of the Subcommittee on Capital Markets, Ann Wagner (MO-02), Chairman
of the Subcommittee on Financial Institutions, Andy Barr (KY-06), Chairman of the
Senate Committee on Banking, Housing, and Urban Affairs, Tim Scott (R-S.C.), and
Chairman of the Subcommittee on National Security and International Trade and
Finance, Bill Hagerty (R-TN), sent a letter to the Secretary of the U.S. Department of
Treasury, Scott Bessent, and Director of the National Economic Council, Kevin
Hassett, to voice their concerns regarding the European Union’s Corporate
Sustainability Due Diligence Directive (CSDDD). The bicameral group of members
lay out the significant risks CSDDD poses to the competitiveness of the United
States.

In the letter, the lawmakers urged the Administration to:
1. Support European calls to indefinitely pause CSDDD.

2. Assert that CSDDD’s extraterritorial application is untenable and
detrimental to global productivity. European firms listing in the U.S. could also
face similar regulatory exposure, which may discourage transatlantic
economic cooperation.

3. While Europe is free to create a hostile business climate for companies in
their own jurisdiction, to protect American companies, CSDDD’s Article 29
(civil liability) should be removed from the Directive and not replicated in
future EU regulations.

4. Clarify that U.S. companies are not bound by net zero transition plans
akin to those imposed on EU firms. The U.S. has shifted its stance on climate
commitments, and CSDDD’s Article 22 on mandatory transition plans should
be abandoned.
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