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REPLY TO CONFIRMATORY APPLICATION 34/c/06/23 

made by email on 13 October 2023 and registered on the same day 

 

Following this confirmatory application, the Council has considered the possibility to grant access 

to the document requested thereby, in accordance with Regulation (EC) No 1049/2001 of the 

European Parliament and of the Council of 30 May 20010F

1 and Annex II to the Council’s Rules of 

Procedure1F

2, and has come to the following conclusion: 

1. Further to the initial request for public access to document ST 13216/23 (revised version of a 

non-paper on “EU common messages on building international norms on countering foreign 

information manipulation and interference (FIMI) and disinformation”), on 12 October 2023 

the General Secretariat of the Council (GSC) refused to grant access to it, since its disclosure 

would cause prejudice to the public interest as regards public security and international 

relations (Art. 4(1)(a), first and third indent, of Regulation (EC) No. 1049/2001). 

2. On 13 October 2023, the Applicant submitted a confirmatory application asking the Council 

to review its position, arguing in essence that it had not demonstrated how the disclosure of 

the requested document would specifically and actually undermine the abovementioned 

public interests and that therefore the refusal had not been sufficiently justified. 

3. The Council has re-assessed, in full consideration of the principle of transparency underlying 

Regulation (EC) No 1049/2001 and in the light of the Applicant’s comments, whether full or 

partial public access can be provided to the requested document. 

THE REQUESTED DOCUMENT 

4. Document ST 13216/23 was drawn up by the Council’s Horizontal Working Party on 

Enhancing Resilience and Countering Hybrid Threats for the Political and Security 

Committee. It contains a re-elaborated version of an initial draft non-paper drawn up by the 

European External Action Service as basis for discussing a common approach in countering 

FIMI threats within the competent preparatory bodies of the Council. 

 5.     From the outset, it should be underlined that document ST 13216/23 has not been issued in 

the context of the Council’s legislative activity. Indeed, the requested document relates to the 

Union’s international relations, an area which traditionally falls within the domain of the 

 
1  OJ L 145, 31.5.2001, p. 43. 
2  Council Decision 2009/937/EU (OJ L 325, 11.12.2009, p. 35). 
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executive and which, under Regulation (EC) No 1049/2001, does not require as extensive an 

access to documents as that concerning the legislative activity of a Union institution. It is 

against this background that the present request ought to be examined.  

ASSESSMENT OF THE REQUESTED DOCUMENT UNDER REGULATION (EC) 

No 1049/2001 

6. The Council recalls that, in accordance with the established case-law of the Court of Justice, 

the public interest exceptions laid down in Article 4(1)(a) of Regulation (EC) No 1049/2001 

are subject to a particular regime as compared to the other exceptions included in Article 4. 

7. On the one hand, “in respect of the public interest exceptions provided for in Article 4(1)(a)” 

of Regulation (EC) No 1049/2001, the Council must be recognised as “enjoying a wide 

discretion for the purpose of determining whether disclosure of a document to the public 

would undermine the interests protected by that provision”. 2F

3 

8. On the other hand, once the Council has come to the conclusion that release would indeed 

undermine the public interest in this area, it has no choice but to refuse access, because “it is 

clear from the wording of Article 4(1)(a) of Regulation No 1049/2001 that, as regards the 

exceptions to the right of access provided for by that provision, refusal of access by the 

institution is mandatory where disclosure of a document to the public would undermine the 

interests which that provision protects, without the need, in such a case and in contrast to the 

provisions, in particular, of Article 4(2), to balance the requirements connected to the 

protection of those interests against those which stem from other interests”. 3F

4  

9. Therefore, while the Council enjoys a wide discretion in assessing the impact of the release of 

documents on public security and/or international relations, it is barred from taking into 

account other legitimate interests that might override the conclusion that giving access to a 

document or parts of a document would harm the abovementioned protected interest.  

10. Besides, for the purpose of the assessment of a request for access to documents under 

Regulation (EC) No 1049/2001, it is not required to establish the existence of a definite risk of 

undermining the protection of the European Union’s international relations, but rather the 

 
3  Judgments of 11 July 2018,  ClientEarth v Commission, T-644/16, EU:T:2018:429, paragraph 25, and of 

27 November 2019, Izuzquiza and Semsrott v European Border and Coast Guard Agency (FRONTEX), T-31/18, 
EU:T:2019:815, paragraph 65. 

4  Judgment of 1 February 2007 , Sison v Council, C-266/05, EU:C:2007:75, paragraph 46; and similarly judgment of 
7 February 2018, Access Info Europe v Commission, T-851/16, EU:T:2018:69, paragraph 38.  
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existence of a reasonably foreseeable and not purely hypothetical risk4F

5 for which, as 

previously recalled, the institution enjoys a margin of discretion. 

11. It also results from the above that the Council has no choice but to refuse access to a 

document that falls within the scope of the abovementioned exceptions, the public disclosure 

of which would undermine the public interests protected by them. 

12. Document ST 13216/23 sets out information to be used in a coordinated manner by both the 

EU bodies and Member States authorities so as to further enhance the EU’s comprehensive 

approach to FIMI and disinformation in the context of diplomatic and informal exchanges 

with third countries and within international fora. The document contains actions to be 

undertaken, as well as ideas, principles and messages to be conveyed and supported by the 

EU delegations and the diplomatic network of Member States across the EU neighbourhood 

and beyond.  

13. In this context, considering both the politically sensitive nature of the subject matter of the 

document, as well as its specific content, the Council submits that disclosing it to the public 

would create a reasonably foreseeable risk of undermining the Union’s international relations 

in the sense of Article 4(2)(a) third indent of Regulation (EC) No 1049/2001. More 

specifically, the disclosure of document ST 13216/23 to the public would undermine the EU’s 

and its Member States’ efforts to shape and influence the global effort to fight against FIMI 

and disinformation, indeed, this would allow third parties to gain knowledge of the content of 

messages which are, by their very nature, reserved for diplomatic channels and external 

action.  

14.    The Council submits that, should the content of document be revealed, this would not only 

hamper the Union and the Member States future actions, but would also diminish their 

impact, which would in turn weaken the Union’s position in relation to third parties. On this 

point, it should be recalled that the Court has accepted that access to the content of a 

document may be refused on the basis of the protection of international relations if the 

disclosure would be liable to reveal the Union’s strategic objectives, thereby causing 

prejudice to the public interest as regards international relations.5F

6 In addition, it cannot be 

excluded that the content of this document may be actively exploited by third parties, which 

would further undermine the Union’s international relations.  

 
5  Judgment of 25 November 2020, Bronckers v Commission, T-166/19, EU:T:2020:557, paragraph 60. 
6   Judgment of the Court in case C-350/12P of 3 July 2014 Council v Sophie in ‘t Veld ECLI:EU:C:2014:2039, 

paragraph 109.  
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15.     Furthermore, the Council submits that the full disclosure of document ST 13216/23, which 

includes specific references to third countries, could also have the effect of altering the quality 

of the Union’s relations with the national authorities of some of these countries. On this point, 

it is worth recalling that the General Court has held that: “the way in which the authorities of 

a third country perceived the decisions of the European Union was a component of the 

international relations established with that third country. Indeed, the pursuit and the quality 

of those relations depend on that perception”.6F

7 In other words, by disclosing the content of 

the requested document which was meant for an internal audience, the Union could alter the 

perception of that third States and, in turn, undermine the Union’s international relations with 

such States.  

16.  For these reasons, the Council submits that disclosure of the content of the document 

ST 13216/23 would specifically and actually undermine the Member States’ as well as the 

Union’s diplomatic actions against FIMI and disinformation.  

17. The Council has also looked into the possibility of releasing parts of the document in line with 

Article 4(6) of Regulation (EC) No 1049/2001.  However, it has found that the 

abovementioned exception applies to its entire content. 

CONCLUSION 

18. For the reasons set out above, the Council concludes that access to document ST 13216/23 

must be refused in its entirety on the ground of Article 4(1)(a), third indent of the 

abovementioned Regulation. 

 

 

____________________ 

 

 
7  Judgment General Court in case T-166/19 of 25 November 2020, Bronckers v European Commission, 

ECLI:EU:T:2020:557, paragraph 61. 


