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i The Director-General

Mr TEFFER Peter
Overtoom 197
1054HT, Amsterdam
Netherlands

By email with acknowledgement
of receipt to:

ask+request-13820-

7f562a28 @asktheeu.org

Subject:  Your application for access to documents — EASE 2023/6645

Dear Mr Teffer,

We refer to your request for access to European Commission documents registered on 8
November 2023 under the above-mentioned reference number.

You request access to “All documents - including but not limited to e-mails, minutes, notes,
presentations, reports - related to the European Commission decision to select Oracle
Cloud Infrastructure (announced by Oracle on 30 October 2023). This should include all
documents related to how a potential selection of Oracle relates to the EU's digital
sovereignty strategy”.

I consider your request to cover documents held up to the date of your initial application,
i.e. 8 November 2023.

The following documents fall within the scope of your request:

e Direct Contract N. 214439, CLOUD Il DPS1 MC9 with ref. Ares(2023)3393170
(document 1) which contains the following annexes:
o Annex | — Original list for Cloud Services covered by the Contract and
schedule of prices (document 1.1.)
o Annex Il — Tender Specifications of this Mini-Competition of 01/02/2023,
ref. DIGIT/A3/PR/2018/035 (document 1.2.)
o Annex Il — Negometrix questionnaires ref. 214439 CLOUD Il DPS 1,
DIGIT A3 PR 2018 035 (document 1.3.)
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o Annex Il — Commission’s replies to questions raised by tenderers during
the tendering stage of Mini-Competition 9 ref. 214439 CLOUD Il DPS 1,
DIGIT A3 PR 2018 035 (document 1.4.)

o Annex Il — Contractor’s tender consisting of Contractor’s answers to
negometrix questionnaires ref. DIGIT/A3/PR/2018/035 - CLOUD Il DPS
1 (document 1.5.)

o Annex Il — Contractor’s tender consisting of the Ordering Document
(document 1.6.)
o Annex Il — Contractor’s tender consisting of all the replies by the

Contractor to clarification requests made by the Commission during the
evaluation stage of Mini-Competition 9 in DIGIT/A3/PR/2018/035 -
CLOUD I1 DPS 1 (document 1.7.)

o Annex Il — Contractor’s tender consisting of Oracle Complementary Terms
(document 1.8.)

o Annex IV — Service Level Agreement (SLA) from the Contracting
Authority ref. DIGIT/A3/PR/2018/035 - CLOUD Il DPS 1 (document 1.9.)

o Annex V — Security Framework ref. DIGIT/A3/PR/2018/035 - CLOUD I
DPS 1 (document 1.10.)

o Annex VI — EMAS Environmental Policy (document 1.11.)

o Annex VII — DPS 1 Specifications package ref. DIGIT/A3/PR/2018/035
CLOUD 11 DPS 1 version 7 (document 1.12.)

o Annex VIl — Commission’s replies to questions raised by participants in
CLOUD 11 DPS 1 stage 1_ref. 113812 (document 1.13.)

o Annex VIII — Cloud Terms and Conditions (document 1.14.)

Contract Notice for CLOUD Il DPS 1, which contains documents 1.9. and 1.10 in
the form annexes as referred to in the previous list is accessible here: Gepubliceerde
tenderinformatie (negometrix.com).

Evaluation Methodology for CLOUD Il DPS 1 stage 2 with ref.
Ares(2021)6882805 (document 2)

Evaluation Report for CLOUD |1 DPS 1 stage 2 MC9 with ref. Ares(2023)4445929
(document 3)

Contract Award Notice for CLOUD Il DPS 1 MC9 with ref. Ref.
Ares(2023)4705378 (document 4)

Award Decision for CLOUD Il DPS 1 MC9 with Ref. Ares(2023)3110774
(document 5)

1. Assessment of your request

Having examined the documents requested under the provisions of Regulation (EC)
1049/2001 regarding public access to documents, | have come to the conclusion that
documents number 1.2, 1.3, 1.9, 1.10, 1.11, 1.12, 1.14 and 2 are fully accessible.

Documents number 1, 1.4, 1.13, 4 and 5 can be fully disclosed with the exception of some
parts of these documents that have been blanked out as their disclosure is prevented by the
exception concerning the protection of privacy and the integrity of the individuals outlined
in Article 4(1)(b) of Regulation (EC) 1049/2001.

Concerning documents 1.1, 1.5, 1.6, 1.7, 1.8 and 3, | regret to inform you that your
application regarding these documents cannot be granted, as disclosure is prevented by
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exceptions to right of access laid down in Article 4(2) first indent of Regulation (EC)
1049/2001.

1.1. The exception concerning the protection of privacy and the integrity of
individuals

A complete disclosure of documents 1, 1.4, 1.13, 4 and 5 is prevented by the provisions of
Avrticle 4(1)(b) of Regulation (EC) 1049/2001, as the documents contain:

e names, email, and addresses of Commission staff members not pertaining to the
senior management

e names, email and contact details of the person external to the Commission

e electronic and handwritten signatures of natural persons

Avrticle 9(1)(b) of the Data Protection Regulation (*) does not allow the transmission of these
personal data, except if you prove that it is necessary to have the data transmitted to you for a
specific purpose in the public interest and where there is no reason to assume that the
legitimate interests of the data subject might be prejudiced. In your request, you do not express
any particular interest to have access to these personal data nor do you put forward any
arguments to establish the necessity to have the data transmitted for a specific purpose in the
public interest.

Consequently, I conclude that, pursuant to Article 4(1)(b) of Regulation (EC) 1049/2001,
access cannot be granted to the personal data contained in the requested documents, as the
need to obtain access thereto for a purpose in the public interest has not been substantiated
and there is no reason to think that the legitimate interests of the individuals concerned would
not be prejudiced by disclosure of their personal information.

1.2.The exception concerning the protection of commercial interest of a natural
person, including intellectual property

The disclosure of documents 1.1, 1.5, 1.6, 1.7, 1.8 and 3 is prevented by exceptions to right
of access laid down in Article 4(2) first indent Article Regulation (EC) 1049/2001.
According to it “The institutions shall refuse access to a document where disclosure would
undermine the protection of commercial interests of a natural or legal person, including
intellectual property”.

The relevant legal provisions related to transparency about contracts awarded and expenditure
incurred by the EU institutions confirm that such commercial interests exist in this area and
need to be duly taken into account. In particular, Article 163 of the Financial Regulation (%)

(") Regulation (EU) 2018/1725 of the European Parliament and of the Council of 23 October 2018 on the
protection of natural persons with regard to the processing of personal data by the Union institutions,
bodies, offices and agencies and on the free movement of such data and repealing Regulation (EC) No
45/2001 and Decision No 1247/2002/EC, OJ L 295, 21.11.2018, p. 39.

(3 Regulation (EU) Euratom 2018/1046 of the European Parliament and of the Council of 18 July 2018 on
the financial rules applicable to the general budget of the Union, amending Regulations (EU) No
1296/2013, (EU) No 1301/2013, (EU) No 1303/2013, (EU) No 1304/2013, (EU) No 1309/2013, (EU)
No 1316/2013, (EU) No 223/2014, (EU) No 283/2014 and Decision No 541/2014/EU and repealing
Regulation (EU, Euratom) No 966/2012.



lays down the Commission’s transparency requirements in relation to the publication of
various types of procurement notices. However, Article 163(3) states that “Publication of
certain information on a contract award may be withheld where its release would impede law
enforcement, or otherwise be contrary to the public interest, would harm the legitimate
commercial interests of economic operators or might prejudice fair competition between
them”.

The above understanding has been clarified further by the Court of Justice of the European
Union (CJEU). The CJEU affirmed that the “principal objective of the EU rules on public
procurement is to ensure undistorted competition /.../, and that, in order to achieve that
objective, it is important that the contracting authorities do not release information relating
to public procurement procedures which could be used to distort competition, whether in an
ongoing procurement procedure or in subsequent procedures. /...J Since public procurement
procedures are founded on a relationship of trust between the contracting authorities and
participating economic operators, those operators must be able to communicate any relevant
information to the contracting authorities in such a procedure, without fear that the
authorities will communicate to third parties items of information whose disclosure could be
damaging to those operators. ” (%)

The identified documents 1.1, 1.5, 1.6, 1.7, 1.8 and 3 contain details about the evaluation of
the contractor or the offers submitted by the contractor in the context of public procurement
procedures. These offers include specific input from the contractor, which reflects their
technical and commercial know-how and the methodology they have put in place to deliver
products or to provide services, as well as specific price information.

The exemption concerning the protection of commercial interests of a third party, as laid down
in Regulation No. 1049/2001 is an expression of the Commission’s general obligation of
professional secrecy, which originates from Article 330 of the Treaty of the Functioning of
the EU and applies specifically to “information about undertakings, their business relations
or their cost components”. This means that the Commission has to take all the necessary
measures to protect such information. In addition to the above, contractual relationships are
covered by the principle of good faith. Based on this principle, the parties shall expect from
each other to respect the confidentiality about the performance of an agreement, where such
confidentiality is necessary for the protection of the other party’s legitimate interests.

The disclosure to the general public of such information would clearly undermine the
protection of the contractor’s expertise, Strategy, creativity, capacity to innovate and thus their
commercial strength, not only as an undertaking but also as the contractor of the Commission.

2. Third-party consultation

Although the identified Direct Contract and its annexes cannot be described as third-party
document, to the extent that specific parts originate by third parties, Article 4(4) of the
Regulation can be applied by analogy. Therefore, | have applied Article 4(4) together with

(® Judgements of the Court of Justice of 14 February 2008, Varec, C-450/06, EU:C:2008:91, paragraphs
34 to 36, and of 7 September 2021, Klaipédos regiono atlieky tvarkymo centras, C-927/19,
EU:C:2021:700, paragraph 115.



Article 4(6) of the Regulation by consulting Oracle in consideration of providing you with
partial access to the requested documents.

Oracle did not object to the disclosure of the Direct Contract and its annexes in their
redacted form as you receive them with this reply.

3. No overriding public interest

The exception laid down in Article 4(2) of of Regulation (EC) No 1049/2001 applies unless
there is an overriding public interest in disclosure of the documents. | have examined whether
there could be such public interest in disclosure but have not been able to identify such an
interest.

4. Re-use of third-party documents

You may reuse public documents, which have been produced by the European Commission
or by public and private entities on its behalf based on the Commission Decision on the reuse
of Commission documents. You may reuse the document(s) disclosed free of charge and for
non-commercial and commercial purposes provided that the source is acknowledged and that
you do not distort the original meaning or message of the document. Please note that the
Commission does not assume liability stemming from the reuse.

Please note that documents originating from third parties are disclosed to you based on
Regulation (EC) No 1049/2001. However, this disclosure is without prejudice to the rules on
intellectual property, which may limit your right to reproduce or exploit the released
documents without the agreement of the originator, who may hold an intellectual property
right on them. The European Commission does not assume any responsibility from their
reuse.

5. Means of redress

In accordance with Article 7(2) of Regulation (EC) No 1049/2001, you are entitled to make
a confirmatory application requesting the Commission to review this position.

Such a confirmatory application should be addressed to the Secretariat-General of the
Commission within 15 working days upon receipt of this letter. You can submit it in one of
the following ways:

by asking for a review via your portal account (available only for initial requests submitted
via the portal account), ()

(*) Electronic Access to Commission Documents (EASE) (europa.eu)
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or by mail:

European Commission
Secretariat-General

Transparency, Document Management & Access to Documents (SG.C.1)
BERL 7/076

B-1049 Bruxelles

or by email to: sg-acc-doc@ec.europa.eu

Yours sincerely,

Qualified electronic signature by:
VERONICA MARY GAFFEY
Date: 2023-12-18 12:10:18 +01:00

Veronica Gaffey

Enclosure: An overview of the enclosed documents can be found in the attached list.
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