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Brussels,
SG.C/MIA

Mr. Peter Teffer
Follow the Money
Overtoom 197

1054 HT Amsterdam
The Netherlands

By e-mail: ask+request-11550-
08d682c5@asktheeu.org

Subject: Your application for access to documents in accordance with
Regulation 1049/2001- Ref. GestDem 2022/4210

Dear Mr Teffer,

| refer to your e-mail dated 20 July 2022, registered on 21 July 2022 under the above-
mentioned reference.

In your e-mail, you request access to:

‘...1) All reports submitted by former Members of the Commission regarding the
application of conditions in the decision to authorise new activities since 1 October
2019

2) An overview of all reports described above’
Please note that the document requested under category 2 does not exist. Therefore, that

part of your request cannot be fulfilled.

As regards category 1, you will find enclosed the list of documents identified as falling
within the scope of your request. These documents follow on from the reporting
obligations imposed on former Members of the Commission by the — public® - decisions
of the Commission authorising their respective post-mandate-activities:

1. Former Commissioner Vella

‘Co-Chair of Weave Consulting’s ‘Network of Business Leaders to drive the
Sustainability Agenda’- Commission Decision C(2020)9035 of 24 July 2020;

1 https://ec.europa.eu/info/about-european-commission/service-standards-and-principles/ethics-and-
good-administration/commissioners-and-ethics/former-european-commissioners-authorised-
occupations_en
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2. Former Commissioner Oettinger

'Oettinger Consulting, Wirtschafts- und Politikberatung GmbH’- Commission Decision
C(2020) 9037 of 30 September 2020;

‘Rechtsanwalt’- Commission Decision C(2021)9008 of 24 March 2021;
3. Former Commissioner Bulc

“Vibacom’- Commission Decision C(2021)9000 of 19 January 2021;

4. Former Vice-President Commissioner Hogan

‘Hogan: Strategic Advisory Services’- Commission Decision C(2021)9011 of 8 June
2021,

Please note that Commissioner Vella informed the Commission at the time that he had
finally decided not to take up the position as ‘Co-Chair of Weave Consulting’s ‘Network
of Business Leaders to drive the Sustainability Agenda’ which had been authorised by
Commission Decision C(2020) 9035 of 24 July 2020. Therefore, no specific report on the
clients and contracts related to this activity was due. Your request for access to the
above-mentioned document can therefore not be fulfilled.

As regards the remainder of the reports to which you request access, they are covered in
their entirety by the exceptions foreseen in Article 4(1)(b) (protection of privacy and the
integrity of the individual) and/or Article 4(2), first indent of Regulation 1049/2001
(protection of commercial interests of a legal person), as explained below.

Substantial parts of the text of the requested documents contain information revealing the
identity, e-mail addresses, postal addresses, telephone numbers and other personal data of
individual clients. Furthermore, the documents include private data of former
Commissioners and other individuals (names, surnames, office addresses, signatures and
telephone numbers) employed by the latter. They also include private data of
Commission staff not occupying any senior management position, or of individuals
working for private entities, together with the name of the organisation they represent
and their position therein.

All this information constitutes personal data that is covered by the exception concerning
the protection of privacy and the integrity of the individual outlined in Article 4(1)(b) of
Regulation (EC) No 1049/2001, as explained below.

In its judgment in case C-28/08P (Bavarian Lager)?, the Court of Justice ruled that where
a request based on Regulation (EC) No 1049/2001 seeks access to documents containing
data of personal nature, the provisions of the data protection regulations become fully
applicable.

2 Judgment of the Court (Grand Chamber) of 29 June 2010 in Case C-28/08 P, European Commission v
the Bavarian Lager Co. Ltd, (ECLI:EU:C:2010:378), paragraph 63.4
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The applicable legislative text in this regard is Regulation (EU) 2018/17253. Article 3(1)
of that regulation provides that ‘personal data’ means any information relating to an
identified or identifiable natural person [...]’. The Court of Justice has clarified that any
information which, by reason of its content, purpose or effect, is linked to a specific
person must be considered as personal data.

As explained above, the withheld documents and parts thereof contain elements which
undoubtedly constitute personal data in the meaning of Article 3(1) of Regulation (EU)
No 2108/1725, as they reveal information about identifiable persons.

The disclosure of the requested reports could have a serious negative impact on the
possibility for the former Commissioners and/or the legal entities concerned to freely and
effectively — within the limits of the law — carry out their professional activities. Indeed,
if the documents were to be released, the former Commissioners and legal entities
concerned would be deprived of the right and, where applicable, legal obligation to
protect the identity of their clients and the subject matter of the contracts signed with the
latter. This, in turn, would negatively impact their right, protected by Article 15 of the
EU Charter of Fundamental Rights, to engage in work and to pursue a freely chosen or
accepted occupation.

Indeed, the protection of the interests of a commercial undertaking can require the refusal
of documents based on Article 4(2), first indent of Regulation 1049/2001* The General
Court found that the disclosure of documents would seriously undermine the commercial
interests of a legal person if they ‘contain commercially sensitive information relating, in
particular, to the business strategies of the undertakings concerned or their commercial
relations or where those documents contain information particular to that undertaking
which reveal its contractual relations and their expertise’. In this case, information
regarding the individuals or the consulting companies that advise the companies
concerned, which information might also reveal their business strategy, constitute the
type of commercially sensitive information warranting protection according to the
Court.®

Pursuant to Article 9(1)(b) of Regulation (EU) 2018/1725, the European Commission
must only examine the other conditions for the lawfulness of the processing of personal
data if the first condition is met, namely if the recipient has established that it is
necessary for this data to be transmitted for a specific purpose of public interest. It is only
in this case that the European Commission must examine whether there are reasons to

3 Regulation (EU) No 2018/1725 of the European Parliament and of the Council of 23 October 2018 on
the protection of natural persons with regard to the processing of personal data by the Union
institutions, bodies, offices and agencies and on the free movement of such data (repealing Regulation
(EC) No 45/2001), Official Journal L 295, 21.11.2018, p. 39-98.

4 Judgments of the General Court of 15 January 2013, Case T-392/07, Strack v Commission,
EU:T:2013:8, paragraph 228 and of 26 April 2016, Case T-221/08, Strack v Commission,
EU:T:2016:242, paragraph 210

5> Judgments of the General Court of 5 February 2018 in Case T-718/15 PTC Therapeutics Ltd v.
European Medicines Agency, EU:T:2018:66, paragraphs 84-85 and in Case T-729/15 MSD Animal
Health Innovation GmbH v European Medicines Agency, EU:T:2018:67, paragraphs 67— 68

3



believe that such transmission could harm the legitimate interests of the data subject and,
if so, establish the proportionality of the transmission of the data of personal character for
that specific purpose, after balancing, in a verifiable manner, the various competing
interests.

In your application, you put forward arguments aimed at establishing the above-
mentioned necessity. You indicate that:

‘...[T]he proper application of the Commission decisions on authorisation of
post-office activities is of course a public interest. But | realise that the
Commission should treat such information as confidential, in case the former
Commissioner asks for such confidentiality. In that case, | would appreciate if the
Commission can say whether the specific former Commissioner has requested
such confidentiality. The second category of documents can be made public
without damaging any confidentiality.’

In this respect, | would like to recall that the ethical framework applicable to Members of
the Commission and former Members is very comprehensive and provides for several
procedures, instruments and bodies to ensure, examine and assess the compliance with
their obligations. In line with this framework, the above-mentioned Commission
Decisions imposed reporting obligations to the former Members concerned. All former
Members have complied with their reporting obligations and communicated to the
Commission the information requested by the corresponding Commission Decisions
authorising their post-mandate activities.

I would also like to point out in this respect that the information provided to the
Commission in the reports was due in a very specific limited context related to the
examination of possible incompatibility of the former Members’ post-mandate activities
with their legal obligations under Article 17(3) of the Treaty on European Union (TEU),
245 of the Treaty on the Functioning of the European Union (TFEU) and the Code of
Conduct for Members of the Commission. The aim of the reporting obligations was, to
avoid a conflict of interest or any other incompatibility or possible breach of the
applicable Treaty obligations or the Code of Conduct for Members of the Commission,
even though the activity as such had been authorised.

In this respect, there is no reason why the lists of clients and contracts or activities
provided in those reports, which are strictly related to the former Commissioners’
professional activities, should be made available to any third person or to the public.
Indeed, in accordance with Article 13(1) of the Code of Conduct, the responsibility for
ensuring the proper application of the Code falls to the President of the Commission,
assisted by the Independent Ethical Committee established by the Code. Article 13(3) of
the Code provides that, in case of an infringement of the Code which does not warrant a
referral to the Court of Justice in accordance with Article 245 or 247 of the Treaty on the
Functioning of the European Union, the Commission may decide, taking into account the
opinion of the Independent Ethical Committee and on proposal of the President, to
express a reprimand and, where appropriate, make it public.
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Avrticle 11(7) of the Code of Conduct ensures the transparency of the Decisions taken by
the Commission on former Commissioners’ intended post-mandate activities, and of the
related opinions of the Independent Ethical Committee. Beyond that transparency
obligation, there is no reference, in the respective provisions of the Treaties and the Code
of Conduct or in any other legal provision, to the publication of any other documents that
might be send in the framework of the application of the conditions set in the
Commission Decisions. Nor is there any reference to any possible role of private persons
or the general public in monitoring and assessing the proper application of the said
conditions.

Furthermore, following constant case law, ‘if the condition of necessity is to be fulfilled,
it must be established that the transfer of personal data is the most appropriate of the
possible measures for attaining the applicant's objective, and that it is proportionate to
that objective, which means that the applicant must submit express and legitimate reasons
to that effect’ ®

Please note in this respect that several measures have been foreseen by the Treaties and
the Code of Conduct to protect the public interest. In the first place, there is the personal
commitment, of Commissioners, to respect their general obligations flowing from the
Treaties and the Code of Conduct even after the end of their mandate. As explained
above, in this precise case it is for the Commission as institution to monitor that the
reporting obligations imposed by the above-mentioned Decisions have been fulfilled, and
to exclude that an apparent conflict of interest or any other incompatibility has arisen
during the time period where the restrictions imposed by the Commission Decisions in
question applied.

The alleged public interest in obtaining the documents, to which you refer in your
application, can indeed not be based on an unsubstantiated suspicion that the former
Commissioners’ obligations were not fulfilled by the latter, or that a public institution
does not carry out its tasks. Even less so could such a suspicion lead to the denial of the
protection that Regulation 1049/2001 provides to the data of the individuals and the legal
entities concerned.

I would like to add that Former Commissioners Oettinger and Hogan have requested the
confidential treatment of their reports. Former Commissioner Bulc did not ask for such
treatment, but confirmed upon consultation that she had expected the Commission to
handle the information with such a level of protection, as she considered that the
information provided is protected by the above-mentioned exceptions. The disclosure of
reports containing confidential information would undermine the effectiveness of the
Commission in the performance of its administrative tasks. It would also fundamentally
undermine the trust of former Commissioners and their respective clients and the respect,
by the Commission, of its engagements.

& Judgment of the Court of 15.07.2015 in Case T-I 15/13, Dennekamp v. Parliament.
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In any case, even a non-confidential status does not imply that public access must be
granted to those reports under Regulation 1049/2001. Instead, an assessment must in
each case be made under the provisions of Regulation 1049/2001, taking into account the
concrete content of the documents and the risk to the rights and the public interests
protected by the exceptions of Regulation 1049/2001 that would result from their
disclosure.

As explained above, | consider that in the present case the necessity of disclosing the
aforementioned personal data to you, has not been established.

Consequently, 1 conclude that, pursuant to Article 4(1)(b) of Regulation (EC) No
1049/2001, access cannot be granted to the requested documents, as the need to obtain
access thereto for a purpose in the public interest has not been substantiated, and there is
no reason to think that the legitimate interests of the individuals concerned would not be
prejudiced by disclosure of their personal data.

As regards the exception laid down in Article 4(2) first indent of Regulation 1049/2001,
it must be waived if there is an overriding public interest in disclosure. Such an interest
must, firstly, be public and, secondly, outweigh the harm caused by disclosure.

As explained above, the arguments for disclosure brought forward in your application do
not constitute an overriding public interest in disclosing the documents requested. Nor
have | been able, based on the information at my disposal, to identify any public interest
capable of overriding the interests protected by Article 4(2), first indent, of Regulation
1049/2001. 1 conclude, therefore, that the protection of commercial interests prevails in
this case with regard to the documents requested.

Finally, in accordance with Article 4(6) of Regulation 1049/2001, | have assessed
whether partial access can be granted to the documents requested. However, it appears
that no meaningful partial access can be granted to the requested documents without
jeopardising the very interest that the above-mentioned exceptions aim to protect.

In accordance with Article 7(2) of Regulation (EC) No 1049/2001, you are entitled to make
a confirmatory application requesting the Commission to review this position.

Such a confirmatory application should be addressed within 15 working days upon receipt
of this letter to the Secretariat-General of the Commission at the following address:

European Commission

Secretariat-General

Transparency, Document Management & Access to Documents (SG.C.1)
BERL 7/076

B-1049 Brussels

or by email to: sg-acc-doc@ec.europa.eu



mailto:xxxxxxxxxx@xx.xxxxxx.xx

Yours sincerely,

Tanya VERRIER

c.c.: SG-DOSSIERS-ACCES@ec.europa.eu
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