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1. INTRODUCTION

1. The Council of the European Union (‘the Council’) appeals against the judgment of the
General Court (Fourth Chamber, Extended Composition) of 13 July 2018 in Case T-
680/13 Chrysostomides, K. & Co. and others v Council and others (‘the judgment

under appeal’).

2. The judgment under appeal concerns an action under Article 268 TFEU seeking
compensation for damage allegedly suffered by the appellants as a result of the decision
of the Governing Council of the ECB of 21 March 2013 relating to emergency liquidity
assistance following a request from the Central Bank of Cyprus, the Eurogroup
statements of 25 March, 12 April, 13 May and 13 September 2013 concerning Cyprus,
Decision 2013/236,* the Memorandum of Understanding of 26 April 2013 on Specific
Economic Policy Conditionality concluded between the Republic of Cyprus and the
European Stability Mechanism (‘MoU’), and other acts and conduct of the
Commission, Council, the ECB and the Eurogroup connected with the grant of a

financial assistance facility to the Republic of Cyprus (‘Cyprus’).

3. The judgment under appeal sets out the factual and legal background to that action for
damages at paragraphs 1 to 46. For ease of comprehension, the present response uses

the short forms and abbreviations employed in the judgment under appeal.

2.  THE JUDGMENT UNDER APPEAL

4. In the judgment under appeal the General Court commenced by examining its
jurisdiction to hear the action before it, in light of the challenge made by the defendants
at first instance, examining in paragraphs 80 to 208 the various claims put forward by
the latter.

5. The General Court held that it had jurisdiction to hear the action for damages in so far
as it related, firstly, to the alleged approval of the harmful decrees by the defendants at
first instance, secondly, to the obligation to maintain or to implement the conversion of
uninsured deposits in BoC into shares as follows from Article 2(6)(b) of Decision
2013/236, thirdly, to the negotiation and signing, by the Commission, of the MoU,
fourthly, to the monitoring, by the Commission and the ECB, of the application of the

1 Council Decision 2013/236/EU of 25 April 2013 addressed to Cyprus on specific measures to restore

financial stability and sustainable growth, OJ 2013 L 141, p. 32.
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harmful measures under Article 13(7) of the ESM Treaty, fifthly, to the alleged
communication of precise assurances, by the defendants at first instance, and in
particular by the Eurogroup, that the harmful measures would not be adopted and,
sixthly, to the decisions adopted by the ECB concerning emergency liquidity assistance
(‘ELA”).

By contrast, the General Court held that it did not jurisdiction in relation to a series of
other measures and decisions identified by the applicants at first instance, because it
could not concluded that they had required Cyprus to adopt the harmful measures or

they could not be attributed to the defendants at first instance.

The General Court then examined a series of arguments put forward by the defendants
at first instance as to the admissibility of the action before it. It rejected most of those
arguments at paragraphs 209 to 244, other than those relating to the harm allegedly
suffered by the applicants at first instance as a result of the bail-in of the shareholders
and bondholders of Laiki.

As regards the five sets of measures and actions for which it had held that it had
jurisdiction and for which the action for damages was admissible, the General Court
examined the merits of the action at paragraphs 245 to 509. It concluded that the
applicants at first instance had made out none of their claims as to various violations of
Union law. Since the first condition of non-contractual liability was not satisfied, the

General Court dismissed their application for compensation.

THE APPEAL OF THE COUNCIL

Before the General Court, the Council and the Commission had raised a plea of lack of

competence of the General Court for acts and conduct of the Eurogroup.

By its appeal, the Council seeks to have the Court set aside the parts of the judgment
under appeal where the General Court concluded that at least certain acts and conduct
of the Eurogroup are attributable to the Union, and hence may entail the non-contractual

liability of the Union.

The Council contests that holding at the end of paragraph 113 of the judgment under
appeal, and the reasoning in paragraphs 106 to 114 in support thereof, by which the
General Court reached that conclusion, and rejected the plea of lack of competence that

had been raised by the Council.
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THE POSITION OF THE COMMISSION

4.1. Preliminary observation: Competence of the Court to rule on the
jurisdiction of the General Court

The appeal of the Council is limited to the issue of competence, or jurisdiction, of the
General Court to hear an action for damages brought based on certain acts and conduct

of the Eurogroup.?

Furthermore, according to the case law, the Court, on appeal, is obliged to rule on an
argument (if necessary, on its own motion) that is based on a violation of public policy
because the General Court has declared admissible an application over which it lacks
jurisdiction.?

4.2. The Eurogroup is not part of the Union, but an informal meeting of national
ministers in their function as national ministers

The Commission agrees with the position set out by the Council in the appeal.

In that regard, the Commission puts forward two arguments in law. First, the Eurogroup
is not part of the Union, but an informal meeting of national ministers meeting in their
capacity as national ministers. Second, the scope of application ratione personae is
identical for Article 263 TFEU and Article 340 TFEU. The only difference between

those two Articles is the behaviour covered, i.e. ratione materiae.

4.2.1. First argument: The Eurogroup does not fall ratione personae in the
scope of application of Article 340 TFEU

Non-contractual liability of the Union under Article 340(2) TFEU can be incurred by
“the institutions or by its servants in the performance of their duties”. According to
established case-law, the term “institution” encompasses both the Union institutions
explicitly mentioned in Article 13(1) TEU and “other [Union] bodies established by the

Treaty and intended to contribute to achievement of the [Union's] objectives”.* The

See, for analogous cases in the past, concerning admissibility of the action before the General Court, Case
C-83/09 P Commission v Kronoply EU:C:2011:341, and Joined Cases C-622/16 P to 624/16 P Commission
v Scuola Elementare Maria Montessori and others EU:C:2018:873.

Case C-176/06 P Stadtwerke Schwaebish Hall and others v Commission EU:C:2007:730, paragraph 18.

Case T-209/00 Lamberts v Ombudsman EU:T:2002:94, paragraph 49, in which the General Court
elaborated on the reasoning of the Court in Case C-370/89 SGEEM and Etroy v EIB EU:C:1992:482,
paragraphs 12 to 16. See also Case T-556/11 European Dynamics v EUIPO EU:T:2016:248, paragraph
264.



17.

18.

19.

20.

6

rationale for that approach is that it could be contrary to the intention of the authors of

the Treaty if, when the Union acts through a Union body established by the Treaty and
authorized to act in its name and on its behalf, the Union could escape the consequences
of the provisions of Article 268 and Article 340(2) TFEU, the purpose of which is to
reserve for the Union Courts’ jurisdiction cases involving the non-contractual liability

of the Union as a whole towards third parties.’

However, the acts and conduct of the Eurogroup are not attributable to the Union,
contrary to what is held at paragraph 113 of the judgment under appeal. The General
Court has erred in law when concluding that the Eurogroup is an “EU entit[y] which
can be qualified as an ‘institution’ for the purposes of the second paragraph of Article
340 TFEU” (paragraph 112 of the judgment under appeal).

As a matter of law, the Eurogroup is not part of the EU institutional framework, and is

not an EU entity.

The Eurogroup has its origins in the Presidency conclusions of the European Council
meeting on 12 and 13 December 1997 in Luxembourg (see detailed description in
paragraph 14 of the Council’s appeal). It has to be recalled that at the time, the

European Council was not part of the institutions of the Union.®

In fact, as the General Court rightly held in Mallis and Malli v Commission and ECB,’
the Eurogroup is a mere “forum for discussion, at ministerial level, between
representatives of the Member States whose currency is the euro” (paragraph 41) or “an
informal meeting of the ministers of the Member States concerned”(paragraph 42),
which has not been transferred any power from the Commission or the ECB (paragraph
43). In its judgment on appeal, the Court of Justice confirmed those findings and

observed:®

Case C-370/89 SGEEM and Etroy v EIB EU:C:1992:482, paragraph 15

See Case T-346/03 Krikoran and others v Parliament and others EU:T:2003:348, paragraph 17, where the
General Court held that an act of the European Council, at a time when it was not an institution of the
European Community in the sense of Article 7 EC, could not give rise to the non-contractual liability of
the Community.

Case T-327/13 Mallis and Malli v Commission and ECB EU:T:2014:909

Joined Cases C-105/15 P to C-109/15 P Mallis and Malli v Commission and ECB EU:C:2016:702,
paragraph 61.
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“Finally, in so far as, by their actions, the appellants sought the annulment of a
Eurogroup statement, it should be noted not only that the term ‘informally’ is used in
the wording of Protocol No 14 on the Eurogroup, annexed to the FEU Treaty, but
also that the Eurogroup is not among the different configurations of the Council of
the European Union enumerated in Annex | to its Rules of Procedure adopted by
Council Decision 2009/937/EU of 1 December 2009 (OJ 2009 L 325, p. 35), the list
of which is referred to in Article 16(6) TEU. Accordingly, as the Advocate General
has observed in points 55 to 65 of his Opinion, the Eurogroup cannot be equated
with a configuration of the Council or be classified as a body, office or agency of the
European Union within the meaning of Article 263 TFEU.”

Thus, the Eurogroup is not part of the Union, as the Court ruled in Mallis and Malli v

Commission and ECB.? Rather, it is an informal meeting of national ministers.

This is very clear from the Presidency conclusions of the European Council meeting on
12 and 13 December 1997 in Luxembourg, point 44 (attached as Annex B.1):

“By virtue of the Treaty, the ECOFIN Council is the centre for the coordination of
the Member States' economic policies and is empowered to act in the relevant areas.
In particular, the ECOFIN Council is the only body empowered to formulate and
adopt the broad economic policy guidelines which constitute the main instrument of
economic coordination.

The defining position of the ECOFIN Council at the centre of the economic
coordination and decision-making process affirms the unity and cohesion of the
Community.

The Ministers of the States participating in the euro area may meet informally among
themselves to discuss issues connected with their shared specific responsibilities for
the single currency. The Commission, and the European Central Bank when
appropriate, will be invited to take part in the meetings.

Whenever matters of common interest are concerned they will be discussed by
Ministers of all Member States.

Decisions will in all cases be taken by the ECOFIN Council in accordance with the
procedures laid down in the Treaty”.

23. In point 44, those Presidency conclusions draw a clear distinction, between, on the one

hand, the ECOFIN Council, as the relevant Union entity, and, on the other hand, the

informal meeting of national ministers. That distinction is equally reflected in Annex 1,

Joined Cases C-105/15 P to C-109/15 P Mallis and Malli v Commission and ECB EU:C:2016:702: “the
fact that the Commission and the ECB participate in the meetings of the Eurogroup does not alter the
nature of the latter's statements and result in the statement [of 25 March 2013 of the Eurogroup
concerning, in particular, the restructuring of the banking sector in Cyprus] being considered to be the
expression of a decision-making power of those two EU institutions” (paragraph 57); “the Eurogroup
cannot be equated with a configuration of the Council or be classified as a body, office or agency of the
European Union” (paragraph 61).
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point 6, to those Presidency conclusions. Where the Union acts, it is the ECOFIN
Council (composed by national ministers in their quality as members of the Council).

Where the meeting is informal, it is the ministers in their capacity as national ministers.

That point is reinforced by Council Decision 2009/937/EU, which the Court relied upon
in Mallis and Malli v Commission and ECB. It lists in exhaustive manner the
configurations of the Council of the European Union, and hence the situations where
national ministers act as members of the Council (and hence as part of the Union). The

Eurogroup is not part of that list.

That held true in 1997, and holds true until today. The General Court erred in law when
it took the view that Article 137 and Protocol No 14 on the Eurogroup have altered the

legal situation.

Article 137 TFEU refers to “meetings between ministers of those Member States whose
currency is the euro”. It does not use the language used by provisions setting out the
composition of the institutions, in particular Article 16 TEU, which provides that the
Council shall “consist of a representative of each Member State at ministerial level”,
and Article 137 TFEU is not part of the provisions of the Treaties that set out the
institutional setup of the Union (i.e. Title 1l of the TEU and Part Six, Title I, of the
TFEU).

Protocol No 14 on the Eurogroup, in its Article 1, mirrors very closely the language of
the Presidency conclusions of Presidency conclusions of the European Council meeting
on 12 and 13 December 1997 in Luxembourg. Most importantly, it refers still to “the
Ministers of the Member States whose currency is the euro”, making it clear that they
act in their quality as national ministers. Furthermore, its recital 2 sets out that the
purpose of the Eurogroup is “enhanced dialogue between the Member States whose
currency is the euro”. Recital 2 thereby underlines that it is the Member States who are
acting, and not the Union. Any statement of the Eurogroup is a joined statement of

national ministers, not a statement of the Union.

For those reasons, the Commission considers that the General Court erred in law when
holding that the Eurogroup was an “EU entity”. By doing so, the General Court has
misinterpreted the words “Union” and “institutions” in Article 340 TFEU, as
comprising the Eurogroup, and has misinterpreted Articles 137 TFEU and Protocol No.
14 on Eurogroup, as transforming the Eurogroup into a part of the Union or an

institution of the Union.
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4.2.2. Second argument: Articles 263 TFEU and 340 TFEU have the same
scope ratione personae

At paragraphs 109 to 111 of the judgment under appeal, the General Court reasoned
that the Court’s ruling in Mallis and Malli was not relevant for establishing jurisdiction
in relation to a claim of non-contractual liability. It noted that the scope of its
jurisdiction in disputes related to legality under Article 263 TFEU differs with respect
to the purpose of such actions and pleas that may be raised in them, on the one hand,
from its jurisdiction in disputes relating to non-contractual liability under Articles 268
and 340 TFEU, on the other hand.

However, the distinctions drawn by the General Court between annulment actions and
actions for damages relate to differences between what constitutes an attackable act and
what constitutes an act or conduct that could give rise to liability in damages. Such
distinctions are inherent in the nature of the two causes of actions that the General
Court considered. By contrast, it was not able to identify in its reasoning previous
rulings that had established that a body over which the Union Courts have no
jurisdiction in disputes related to legality under Article 263 TFEU is nevertheless one

over which it has jurisdiction in disputes relating to non-contractual liability.

There would be no sense to allow such a variation in personal scope as to the identity of
defendants between annulment actions and actions for damages, in terms of the

purposes of those causes of action.

It should also be recalled that the General Court has previously taken a similar position
to the one set out by the Council in its appeal, in actions against the European Council*°
and actions against a political group within the European Parliament.** In line with that
earlier case-law, the General Court should have ruled in the judgment under appeal that

it lacked jurisdiction in relation to the Eurogroup in an action for damages.

Finally, it should be emphasised that an absence of jurisdiction over the Eurogroup for

the purposes of non-contractual liability would not give rise to any question of

10

11

See Case T-346/03 Krikoran and others v Parliament and others EU:T:2003:348, paragraph 17, where the
General Court held that an act of the European Council, at a time when it was not an institution of the
European Community, could not give rise to the non-contractual liability of the Community. That
reasoning applies a fortiori to the Eurogroup.

See Case C-201/89 Le Pen and Front National v Puhl and others EU:C:1990:133, paragraph 14.
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paragraphs 111 and 114 of the judgment under appeal.

When meeting in the Eurogroup, national ministers act in their function as national
ministers. In that function, they are democratically accountable to their national
parliaments, and legally accountable to their national courts, in line with the relevant
national provisions. The discussions in the Eurogroup concern “questions related to the
specific responsibilities they [i.e. Member States] share with regard to the single
currency” (Article 1 of Protocol No 14 on the Eurogroup; nearly identical language in
the Presidency conclusions of the European Council meeting on 12 and 13 December

1997 in Luxembourg).

FORM OF ORDER SOUGHT

The Commission has the honour to request the Court to rule that:
the appeal should be upheld; and

the applicants at first instance should pay the costs of both instances.

Leo FLYNN Jean-Paul KEPPENNE Tim MAXIAN RUSCHE

Agents for the Commission





