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INTRODUCTION

The Kingdom of Belgium (hereinafter: “Belgium”) has asked the following question to the
Court:

“Is the Comprehensive Economic and Trade Agreement between Canada, of the one
part, and the European Union and its Member States, of the other part, signed in
Brussels on 30 October 2016, compatible with the Treaties, including the fundamental

rights, in so far as concerns Chapter Eight (‘Investment)), Section F (‘Resolution of
investment disputes between investors and states’)?”

With these Observations the Council will show that the question raised by Belgium must
be replied to in the affirmative. As far as Belgium's first set of questions is concerned,
the Council will first discuss different situations in which the Court of Justice has
considered the autonomy of the EU's legal order, before discussing the specific situation
of CETA. The Council will show that CETA creates effectively a separate legal order
distinct from EU law, which safeguards the Court of Justice' prerogative to be the sole
arbiter on the validity and interpretation of EU law. As far as the second set of questions
is concerned, the Council will show that the ICS system in CETA does not breach the
principles of equality and non-discrimination. In reply to Belgium's third and fourth set of
guestions the Council will show that the Belgian concerns are misplaced having to the
applicable benchmarks and standards.

CONTEXT

For the context the Council refers to the request from Belgium (hereinafter: “the
Request”), paras 5-16.

ANALYSIS

The Council will discuss the questions and issues in the order in which they are raised
in the Request.

Admissibility of the Request

The Council considers that the Request is admissible.

Questions raised by Belgium

The jurisdiction of the Court of Justice

With its first question, Belgium asks:

“‘whether Article 8.31.2 of CETA is sufficient to guarantee the uniform and consistent
interpretation of EU law or whether, on the contrary, the binding nature of an award under
Article 8.41 of CETA, even if specified or weakened by Article8.39.1(b) thereof, could
compromise that uniform interpretation. Those questions relate not only to the
interpretation of secondary EU law (whose compatibility with CETA can be examined),
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but also to the interpretation of the Treaties, which the Tribunal may consider as a matter
of fact*.?

Belgium’s concern is derived from the Court’s Opinion 2/13, in which the Court
emphasised that:

“If [it] were not allowed to provide the definitive interpretation of secondary law, and if the
ECtHR, in considering whether that law is consistent with the ECHR, had itself to provide
a particular interpretation from among the plausible options, there would most certainly

be a breach of the principle that the Court of Justice has exclusive jurisdiction over the
definitive interpretation of EU law”.?

Belgium also notes? the Court’s Opinion 1/09 concerning the European Patent Court, in
which it declared that envisaged Patent Court incompatible with the EU’s legal order,
since the envisaged court would have to interpret and apply EU law without there being
any mechanism that allowed the Court of Justice to be seized. Belgium notes that, under
Chapter Eight of CETA, a tribunal might be asked to review the compatibility of EU
measures with CETA and, in that context, would be interpreting EU law. 4

In the Council’s view, the problem noted by Belgium is a false one, for the reasons set
out in paras 38 to 54 below. The Council believes it is instructive to compare Chapter
Eight of CETA with other models of international litigation involving the Union. The
following analysis will therefore first discuss the Court’'s case law concerning state-to-
state dispute resolution and then discuss the case law concerning dispute resolution
involving individual litigants before turning to the relevant clauses of CETA.

& W N -

Request, para. 38.

Opinion 2/13, ECHR, EU:C:2014:2454, point 246.
Request, paras 26-28.

Ibid., paras 30-32.
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11.

State-to-state dispute settlement

As far as state-to-state dispute settlement is concerned, in Opinion 1/94 the Court
considered the WTO Agreement, which includes the Dispute Settlement Understanding
(WTO DSU).? These instruments created the Dispute Settlement Body, which includes
a system of panels and the WTO Appellate Body. The Court has qualified the WTO
Dispute Settlement Body as “a body which, whilst not formally a court, essentially
performs judicial functions”.® In some cases (for example in the case of anti-dumping
matters), WTO dispute settlement panels discuss EU law in some detail, but only
interpret it in relation to the WTO obligations whose violation is alleged.” That cannot
lead to any findings at WTO level on the validity of that EU law. The most that a panel
(or the Appellate Body) can do is conclude that a certain provision of EU law is
inconsistent with an obligation under the WTO Agreement.® For example, a WTO Panel
found in EU — Anti-Dumping Measures on Certain Footwear from China® that Article 9(5)
of the (then) Basic Anti-Dumping Regulation was inconsistent with the WTO Anti-
Dumping Agreement.

The Court, in its opinion on the Singapore FTA, recalled its earlier case law confirming
that: ,
"the competence of the European Union to conclude international agreements

necessarily entails the power to submit to the decisions of a body which, whilst not
formally a court, essentially performs judicial functions".1°

The Court then drew an analogy between the competence of the Union to agree to the
state-to-state dispute settlement provisions of Chapter XV of the Singapore FTA with the
competence of the Union to agree to international dispute settlement by:

10

Understanding on Rules and Procedures governing the Settlement of Disputes, OJ L336 of 23
December 1994, p. 234.

Opinion 2/15, Singapore FTA, EU:.C:2017:376, point 299.
See, for example, DS405, European Union — Anti-Dumping Measures On Certain Footwear From
China, panel report of 28 October 2011, paras 7.63 et seq. and 7.82 et seq., and DS473,

European Union — Anti-Dumping Measures On Biodiesel From Argentina, panel report of 29
March 20186, paras 7.146 et seq.

“[Gliven their nature and structure, the WTO agreements are not in principle among the rules in
the light of which the legality of measures adopted by the EU institutions may be reviewed’: Joined
Cases C-659/13 and C-34/14, Clark and Puma, EU:C:2016:74, point 86.

DS405, European Union — Anti-Dumping Measures On Certain Footwear From China, panel
report of 28 October 2011.

Opinion 2/15, Singapore FTA, EYU:C:2017:376, point 299.
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"a body which, whilst not formally a court, essentially performs judicial functions, such
as the Dispute Settlement Body created within the framework of the WTO Agreement". "

Whilst the Court explicitly noted that its Opinion in Singapore FTA "does not relate to the
question whether the provisions of the envisaged agreement are compatible with EU
law" and left open the question whether such dispute settlement is compatible with "the
criterion relating to the autonomy of EU law",*? the Court did not declare state-to-state
dispute settlement, and in particular the WTO DSU, incompatible with EU law. This is for
good reasons. In this regard, it should be underlined that the European courts cannot be
bound by WTO DSU outcomes for the following reasons.

The potential incompatibility at issue at WTO level is between the WTO Agreement and
a EU act and, even if an incompatibility has been found at WTO level, this does not bind
the European Court of Justice since:

"given their nature and structure, the WTO agreements are not in principle among the

rules in the light of which the legality of measures adopted by the EU institutions may be
reviewed". 3

The Court has extended this finding to decisions of the WTO’s Dispute Settliement Body
(DSB)." In addition, the consequence of an incompatibility with WTO law need not
necessarily be the alignment of EU law, but can equally consist of the suspension of
concessions or compensation.*® The Court emphasised this in Puma and Clarke when it
held that:

"to require the EU judicature, merely because the period [for implementing the Dispute
Settlement Body's findings] has expired, to review the legality or validity of the EU
measures concerned in the light of the WTO rules and of the rulings and
recommendations of the DSB finding noncompliance with them could have the effect of
undermining the European Union's position in its attempt to reach a solution which is
both consistent with the WTO rules and mutually acceptable to the parties to the
dispute".®

"

12

13
14

15

16

Ibid., point 299.
Opinion 2/15, Singapore FTA, EU:C:2017:376, points 299-301.
Joined Cases C-659/13 and C-34/14, Clark and Puma, EU:C:2016:74, point 85.

Ibid., points 94-96. It is true that the Court has accepted: “by way of exception, that it is for the
EU judicature, if necessary, to review the legality of an EU measure and of the measures adopted
for its application in the light of the WTO agreements. The first such situation is where the
European Union intended to implement a particular obligation assumed in the context of those
agreements and the second is where the EU measure at issue refers explicitly to specific
provisions of those agreements ..." (Clark and Puma, point 87. The other exception stems from
Case 70/87, FEDIOL v. Commission, EU:C:1989:254, point 22). However, these exceptions are
quite limited: Case C-21/14 P, Commission v. Rusal Armenal ZAO (Grand Chamber),
EU:C:2015:494, point 45.

Article 2 of the Understanding on Rules and Procedures governing the Settlement of Disputes,
OJ L336 of 23 December 1994, p. 234.

Joined Cases C-659/13 and C-34/14, Clark and Puma, EU:C:2016:74, point 95.
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14.

15.

16.

The Court concluded that therefore:

"a person cannot rely on such rulings and recommendations of the DSB in order to
secure a review of the legality or validity of the EU institutions’ action".17

In summary, in the case of WTO dispute settlement, WTO rulings do not bind the Union’s
courts but exist in parallel to the EU's legal system.*® Obviously, a WTO ruling stating
that a particular provision of EU law is incompatible with WTO law has an effect on EU
law, but not in such a way as to Iegally bind the Union’s courts. Importantly also, the
Court of Justice is not bound by interpretations of EU law by WTO panels or the Appellate
Body.

The Council also recalls that the Union is a contracting party to UNCLOS, on the basis
of which the International Tribunal for the Law of the Sea (ITLOS) was set up. ITLOS is
currently the only international court in relation to which the Union has full standing in
adversarial and advisory proceedings.

The Union has been involved as a main party in adversarial dispute settlement
proceedings before ITLOS in Case No 7 (Swordfish case).*® In addition, in its Judgment
of 6 October 2015 in Case C-73/142® the Court noted that it was common ground that
the Union:

"as a contracting party to UNCLOS, on the basis of which ITLOS was set up, was
competent to take part in the advisory opinion proceedings before that court in Case No

21, in accordance with Article 133 of the rules of procedure of ITLOS".

The Council further recalls that according to Article 287(3) of UNCLOS arbitration under
Annex VII is the default means of dispute settiement. At no stage has it been held that
the EU's participation in ITLOS is incompatible with the autonomy of the EU legal order.

Dispute settlement systems involving natural or legal persons (‘individuals’)

As far as individual-to-state dispute settiement is concerned, in Opinion 1/91 concerning
the dispute settlement arrangements in the EEA the Court noted that international
agreements concluded by means of the procedure of (presently) Article 218 TFEU “are
binding on the institutions of the Community and its Member States”; the provisions of
such agreements and the measures adopted by the institutions set up by them “become
an integral part of the Community legal order’.?* The Court stressed that, since the
envisaged agreement is an act of the institutions, it “has jurisdiction to rule on the

17
18
19
20

21

Ibid., point 96.

With the exception of the exceptions referred to in footnote 14, supra.
<https://www.itlos.org/en/cases/list-of-cases/case-no-7>.

Case C-73/14, Council v. Commission (Grand Chamber), EU:C:2015:663, point 55.
Opinion 1/91, EEA |, EU:C:1991:490, point 37.
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18.

agreement in the event that Member States ... fail to fulfil their obligations under the
agreement’.22 However, where:

“an international agreement provides for its own system of courts, including a court with
jurisdiction to settle disputes between the Contracting Parties to the agreement, and, as

a result, to interpret its provisions, the decisions of that court will be binding on the
Community Institutions, including the Court of Justice”.2

The Court could accept in EEA | that such a system “is in principle compatible with
Community law”.2* What it could not accept was the fact that the envisaged court
structure would take over:

“an essential part of the rules - including the rules of secondary legislation — which

govern economic and trading relations within the Community and which constitute, for
the most part, fundamental rules of the Community legal order”.?

This created the situation of introducing into the Community legal order a large body of
law “which is juxtaposed to a corpus of identically-worded Community rules”.?¢ At this
point, the Council would note again that the agreement discussed in Opinion 1/91 and
ICS differ, since the investment standards protected by ICS do not replicate internal EU
market rules.? |t follows that rulings on these standards by ICS tribunals do not — indeed,
cannot — bind the Union’s courts, nor indeed the Court of Justice when it interprets, and
rules on the validity of, EU law.

In Opinion 1/92 — which concerned the amended envisaged EEA Agreement — the Court
did accept that the envisaged dispute settlement system was acceptable, partially
because the agreement no longer contained any provision requiring the Court of Justice
to pay due account to decisions of other courts?® and partially because the amended
agreement provides that decisions taken by the Joint Committee established by the
agreement "are not to affect the case-law of the Court of Justice". It noted that this latter
safeguard "constitutes an essential safeguard which is indispensable for the autonomy
of the Community legal order".?®

22

23

24

25

26
27

28

29

Ibid., point 38.
Ibid., point 39.
Ibid., point 40.
Ibid., point 41.
Ibid., point 42.

See as regards similar investment protection standards included in the Singapore FTA: Case
C-284/16, Achmea (Opinion), EU:C:2017:699, points 199 and following.

Opinion 1/92, EEA, EU:C:1992:189, point 16.
Ibid., points 23-24.
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20.

The principles underlying the EEA case law were repeated in Opinion 1/00 concerning

the European Common Aviation Area, in which the Court accepted that the envisaged

dispute settlement system was acceptable since, essentially:

- disputes on competence were excluded because the Member States were not
party to the envisaged agreement;3°

- the envisaged structure did not circumvent (the current) Article 344 TFEU;* and

- it did not affect the essential character of the powers of the Court of Justice, since
the ECAA court would be the court dealing with disputes under the agreement.32

In its Opinion 1/09 concerning the European and Community Patents Court® the Court
of Justice found that this proposed court was not compatible with the EU’s legal order.
In this case too, the situation can be easily distinguished from that in the case at hand.
The envisaged agreement on the European and Community Patents Court provided that
the Patent Court would:

“respect Community law and base its decisions on [among other things] ... directly
applicable Community law, in particular Council Regulation ... on the Community patent,
and national law of the Contracting States implementing Community law” .34

The Patent Court would determine the applicable law:

“(a) by directly applicable provisions of Community law; or

(b) inthe absence of directly applicable provisions of Community law, by international
instruments on private international law to which all Contracting Parties are parties;
or

(c) in the absence of provisions referred to in (a) and (b), by national provisions on
international private law as determined by the [Patent] Court ...”

The Patent Court would have “exclusive jurisdiction” over a number of subject matters
listed in Article 15 of the envisaged agreement.3 Lastly, Article 48 of the envisaged
agreement provided as follows:

‘1. When a question of interpretation of the [EC Treaty] or the validity and
interpretation of acts of the institutions of the European Community is raised before
the Court of First Instance, it may, if it considers this necessary to enable it to give
a decision, request the Court of Justice ... to decide on the question. Where such
question is raised before the Court of Appeal, it shall request the Court of Justice
... to decide on the question.

2. The decision of the Court of Justice ... on the interpretation of the [EC Treaty] or
the validity and interpretation of acts of the institutions of the European Community
shall be binding on the Court of First Instance and the Court of Appeal”.3¢

30
31
32
33
34
35

36

Opinion 1/00, European Common Aviation Area, EU:C:2002:231, point 16.
Ibid., point 17.

Ibid., points 20-25.

Opinion 1/09, European and Community Patents Court, EU:.C:2011:123.
Article 14a(1) of the agreement, quoted in Opinion 1/09 at point 9.

Quoted in point 10 of Opinion 1/09.

Quoted in ibid., point 12.
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The Court found that the Patent Court was not compatible with the Treaties since it was
vested “with exclusive jurisdiction” in respect of “a significant number of actions”, thereby
“divest[ing]” Member State courts of that jurisdiction.3” The Court also took account of
the fact that the Patent Court was:

“called upon to determine a dispute pending before it in the light of the fundamental rights
and general principles of European Union law, or even to examine the validity of an act
of the European Union”38

but concluded that:

“the Member States cannot confer the jurisdiction to resolve ... disputes on a court
created by an international agreement which would deprive [the Member States’] courts
of their task, as ‘ordinary’ courts within the European Union legal order, to implement
European Union law and, thereby, of the power provided for in Article 267 TFEU, or, as
the case may be, the obligation, to refer questions for a preliminary ruling in the field
concerned”.®®

In Opinion 2/13 the Court pronounced on the compatibility with the EU’s legal order of
the envisaged modalities for the accession of the EU to the European Convention of
Human Rights (ECHR), set out in the draft accession agreement. The Court of Justice
noted the following problems with the draft accession agreement that was the subject of
its Opinion 2/13:

— it is liable adversely to affect the specific characteristics and the autonomy of EU
law in so far it does not ensure coordination between Atrticle 53 of the ECHR and
Article 53 of the Charter, does not avert the risk that the principle of Member States’
mutual trust under EU law may be undermined, and makes no provision in respect
of the relationship between the mechanism established by Protocol No 16 and the
preliminary ruling procedure provided for in Article 267 TFEU;

- it is liable to affect Article 344 TFEU in so far as it does not preclude the possibility

of disputes between Member States or between Member States and the EU
concerning the application of the ECHR within the scope ratione materiae of EU
law being brought before the ECtHR;

- it does not lay down arrangements for the operation of the co-respondent

mechanism and the procedure for the prior involvement of the Court of Justice that
enable the specific characteristics of the EU and EU law to be preserved; and

- it fails to have regard to the specific characteristics of EU law with regard to the

judicial review of acts, actions or omissions on the part of the EU in CFSP matters
in that it entrusts the judicial review of some of those acts, actions or omissions
exclusively to a non-EU body”.%

None of these problems arise in the present case, for the following reasons.

37
38
39

40

Ibid., point 72. See also point 73.

ibid., point 78

Ibid., point 80.

Case A-2/13, ECHR, EU:C:2014:2454, point 258.
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First, the first issue referred to in the first indent concerns the problem that Article 53 of
the ECHR essentially reserves the power of the Contracting Parties to lay down higher
standards of protection of fundamental rights than those guaranteed by the ECHR. The
draft agreement did not foresee any co-ordination of this provision with Article 53 of the
Charter of Fundamental Rights of the European Union (CFR), thereby leading to the
possible compromising of the level of protection provided for by the Charter and the
primacy, unity and effectiveness of EU law.#! This problem does not arise in the present
case because there is no equivalent of Article 53 of the ECHR at play.

As regards the issue that the draft agreement “does not avert the risk that the principle
of Member States’ mutual trust under EU law may be undermined’, the Court noted that:
“ltihe autonomy enjoyed by EU law in relation to the laws of the Member States and in

relation to international law requires that the interpretation of those fundamental rights
be ensured within the framework of the structure and objectives of the EU.4?

The Court also noted that:

“it is for the national courts and tribunals and for the Court of Justice to ensure the full
application of EU law in all Member States and to ensure judicial protection of an
individual’s rights under that law ...

[Als a result of the EU’s accession the ECHR, like any other international agreement
concluded by the EU, would, by virtue of Article 216(2) TFEU, be binding upon the
institutions of the EU and on its Member States, and would therefore form an integral
part of EU law".®®

The Court stressed that an international agreement cannot affect the essential character
of the Court's powers to interpret EU law and if there is no adverse effect on the

autonomy of the EU legal order.** Specifically, the ECHR institutions should not be able
effectively to bind the Court to a particular interpretation of the rules of EU law.

In the case of the ICS under CETA,* such problems regarding the principle of mutual
trust do not arise, because CETA is a bilateral agreement between Canada on the one
hand and the EU and its Member States on the other. The ICS does not provide recourse
for disputes brought by EU-based investors against EU Member States or vice-versa.

41
42
43
44

45

Ibid., point 189.

Ibid., point 170.

Ibid., points 175 and 180.

Ibid., point 183.

The text of CETA can be found in OJ L11 of 14 January 2017, p. 23.
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29.

12

In addition, the Court was specifically concerned that the European Court of Human
Rights ("ECtHR") would be able, under the envisaged set-up, to call into question the
Court of Justice’s findings in relation to the scope ratione materiae of EU law, for the
purposes, in particular, of determining whether a Member State is in breach of the
ECHR.%

A similar problem does not arise in this case. While CETA is binding upon the institutions
of the Union and on its Member States, as will be explored in paras 38 to 54 infra, CETA
contains provisions that shield EU law from the effects of rulings from CETA tribunals.

The second issue identified by the Court of Justice in the first indent concerns the fact
that:
‘the Member States have ... accepted that relations between them as regards the

matters covered by the transfer of powers from the Member States to the EU are
governed by EU law to the exclusion, if EU law so requires, of any other law” %

which, in the Court’s view, formed an obstacle to the draft agreement at issue in Opinion
2/13. The Council believes that this issue does not arise in the present case; nothing in
Chapter Eight of CETA, nor any other part of CETA for that matter, alters the relationship
between the Member States and the Union.

The third issue referred to in the first indent concerns the relationship between the
mechanism established by Protocol No 16 to the ECHR and the preliminary ruling
procedure provided for in Article 267 TFEU. The Council believes that no concomitant
issue arises in the present case.

Secondly, the Court found in Opinion 2/13 that the envisaged agreement at issue in that
case was:

“liable to affect Article 344 TFEU in so far as it does not preclude the possibility of
disputes between Member States or between Member States and the EU concerning

the application of the ECHR within the scope ratione materiae of EU law being brought
before the ECtHR’.

The Council believes that nho concomitant issue arises in the present case, as the ICS
mechanism which forms the subject of the Belgian request involves investor-to-state
dispute settlement and not state-to-state dispute settlement.

46

47

Ibid., points 184 and 186.
Ibid., point 193.
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Thirdly, the Court found in Opinion 2/13 that the envisaged agreement at issue in that
case:
“does not lay down arrangements for the operation of the co-respondent mechanism and

the procedure for the prior involvement of the Court of Justice that enable the specific
characteristics of the EU and EU law to be preserved". '

The Court’s concerns were prompted by the possibility that the decision as to whether
the EU or a Member State would be named as co-respondent, was not subject to the
oversight of the Court of Justice.*® This caused a problem, since the question as to
whether the EU or a Member State should be respondent depends on the division of
competence between the EU and the Member States and that question falls within the
province of the Court of Justice to decide.

No concomitant issue can arise under CETA, for the reasons set out in paras. 51 and
52, infra.

Finally, the Council considers that ICS must also be distinguished from the investor-to-
state dispute settlement (ISDS”) mechanisms provided for in bilateral investment
treaties (“BITs”) concluded by EU Member States with other EU Member States (“intra-
EU BITs”) or with third states (“extra-EU BITs"). The Council would make the following
points.

To begin with, an ISDS tribunal instituted under such agreements could take the view
that the BIT is an instrument of international law and that EU law is a contextual factor
but not necessarily the determinative legal regime within which the dispute at hand must
be resolved. Indeed, ISDS tribunals have taken such a view. For example, in AES v.
Hungary the tribunal reasoned that:

‘[rlegarding the Community competition law regime, it has a dual nature: on the one
hand, it is an international law regime, on the other hand, once introduced in the national
legal orders, it is part of these legal orders. It is common ground that in an international
arbitration, national laws are to be considered as facts. Both parties having pleading that
the Community competition law regime should be considered as a fact, it will be
considered by this Tribunal as a fact, always taking into account that a state may not
invoke its domestic law as an excuse for alleged breaches of its international
obligations”.*®

48

49

Ibid., points 215 ef seq.

ICSID Case ARB/07/22, AES Summit Generation Limited/AES-Tisza Er6m(i Kift v. Hungary,
award of 23 September 2010, para. 7.6.6.
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However, irrespective of the question whether this poses an insurmountable problem in
the case of ISDS tribunals (a question currently not before the Court and on which the
Council does not take any position), in the present case this is unlikely to be a problem
in view of the extensive way in which the ‘right to regulate’ has been safeguarded in
CETA (see paras. 75 to 78, infra).

Moreover, Belgium is — like the EU and EURATOM - itself a party to the Energy Charter

Treaty (ECT).% Articles 26 et seq. of this multilateral agreement provide for an ISDS

mechanism. If the concerns raised by Belgium were justified (quod non), they would

equally apply, or apply perhaps with more force, to the Energy Charter Treaty. Contrary

to CETA, the ECT ISDS mechanism allows an investor from one EU Member State to

bring an arbitration proceeding against another EU Member State. A considerable

number of such intra-EU cases are or have been brought under the ECT ISDS.% The

Council finds Belgium’s current concerns about ICS difficult to reconcile with the fact that

Belgium:

- never objected to the conclusion by the EU of the ECT,

- has itself ratified it, and

- never raised concerns in any forum about the legality of the ECT (see also paras
117 to 137 infra).

The Council is aware that the compatibility of ISDS in intra-EU BITs is currently being
considered by the Court in the ACHMEA case.®? The Council has not taken a position in
this dispute. It would note, however, that the question posed by Belgium must be
distinguished from that at issue in ACHMEA and that the resolution of ACHMEA case
does not prejudge the outcome of the present case.

In summary on all of these points, a review of different types of international dispute
settlement thus shows that the ICS as set out in it is contained in CETA must be
distinguished from all of the cases discussed above. The Council will now discuss the
compatibility of the ICS provisions in CETA with EU law in more detalil.

50

51

52

OJ L380 of 31 December 1994, p. 24.

A list of dispute settlement cases pursuant to the Energy Charter Treaty can be consulted at:
<https://fenergycharter.org/?id=345>

Case C-284/16, Achmea, OJ C296 of 16 August 2016, p. 19.

Observations of the Council in Case A-1/17




3.

37.

38.

39.

15

The ICS provisions in CETA

In CETA, investment is regulated in Chapter Eight. Section A of that Chapter (Articles
8.1 to 8.3) provides for some general provisions. Chapters B ("Establishment of
Investments®, Articles 8.4 and 8.5), C ("Non-discriminatory treatment”, Articles 8.6 to 8.8)
and D ("Investment protection”, Articles 8.9 to 8.14) provide for substantive rules on the
protection of investments. Section E ("Reservations and exceptions", Articles 8.15 to
8.17) provides rules on reservations and exceptions. Last, Section F ("Resolution of
investment disputes between investors and states", Articles 8.18 to 8.45) provides for
ICS to rule on alleged infringements of provisions of sections C and D.5

Whilst it is true that, in principle, an international agreement concluded by the EU
becomes an integral part of the Union's legal order,% it does not follow that the provisions
of Chapter Eight of CETA operate directly within the EU's legal order. In analysing the
impact of awards of ICS tribunals on the EU's legal order, a distinction must be made
between their outcome and their reasoning.

On the one hand, as far as the outcome of such awards is concerned, Article 8.41 of
CETA provides as follows:

"1.  An award issued pursuant to this Section shall be binding between the disputing
parties and in respect of that particular case.

2. Subjectto paragraph 3, a disputing party shall recognise and comply with an award
without delay".

It follows that, as a matter of international law, the outcome of a particular ICS award
must be respected by "the disputing parties". Where one of those parties is the EU, that
obligation of international law logically extends to the institutions of the Union, which
include the Court of Justice.5® The situation is, in this respect, somewhat comparable to
that of WTO dispute settlement, where the EU must accept that an Appellate Body ruling
(once it is confirmed by the DSB) against it creates, at the very least, an obligation under
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Article 8.18(1) of CETA: "Without prejudice to the rights and obligations of the Parties under

Chapter Twenty-Nine (Dispute Settlement), an investor of a Party may submit fo the Tribunal

constituted under this Section a claim that the other Party has breached an obligation under:

(a) Section C, with respect to the expansion, conduct, operation, management, maintenance,
use, enjoyment and sale or disposal of its covered investment, or

(b}  Section D,

where the investor claims to have suffered loss or damage as a result of the alleged breach".

Article 8.2(4) adds that: "Claims may be submitted by an investor under this Chapter only in

accordance with Article 8.18, and in compliance with the procedures set out in Section F. Claims

in respect of an obligation set out in Section B are excluded from the scope of Section F. Claims

under Section C with respect to the establishment or acquisition of a covered investment are

excluded from the scope of Section F. Section D applies only fo a covered investment and to

investors in respect of their covered investment".

Case 181/73, R. & V. Haegeman, EU:C:1974:41, point 5.
Opinion 1/91, EEA I, EU:C:1991:490, point 38.

Observations of the Council in Case A-1/17



40.

41.

42.

43.

16

WTO law to "enter into negotiations with any party having invoked the dispute settlement
procedures, with a view to developing mutually acceptable compensation”.%¢

On the other hand, neither the ICS tribunal’s reasoning nor its use of EU law will bind the
Union’s courts. CETA includes explicit provisions creating effectively two spheres of
jurisdiction, to wit, the provisions of Chapter Eight and the remainder of EU law,
respectively. Thus, Article 8.31(2) of CETA provides that "[tlhe Tribunal shall not have
jurisdiction to determine the legality of a measure, alleged to constitute a breach of this
Agreement, under the domestic law of a Parly ..." Vice versa, Article 30.6(1) of CETA
provides that “[njothing in this Agreement shall be construed ... as permitting this
Agreement to be directly invoked in the domestic legal systems of the Parties". Moreover,
Article 30.6(2) adds that "[a] Party shall not provide for a right of action under its domestic
law against the other Party on the ground that a measure of the other Party is
inconsistent with this Agreement". Thus, an ICS tribunal has no remit to determine the
validity of an EU measure. Even if an ICS tribunal were to make a determination which
interprets an EU measure, that interpretation cannot be invoked before the domestic (or
EU courts) in view of Article 30.6(1).

The combined effect of these provisions is as follows.

First, an ICS tribunal cannot declare a measure adopted under EU law invalid under EU
law; this power rests, as is currently the case, solely with the European Court of Justice.
Article 8.31(2) of CETA provides so explicitly. An ICS tribunal can only verify whether a
measure adopted under EU law is in conformity with the standards laid down in Sections
C and D of Chapter Eight of CETA.

Secondly, it is possible that, in this context, the ICS tribunal will have to apply EU law
and/or interpret EU law. Article 8.31(2) of CETA provides in this respect "[flor greater
certainty” that:

"in determining the consistency of a measure with this Agreement, the Tribunal may
consider, as appropriate, the domestic law of a Party as a matter of fact. In doing so, the
Tribunal shall follow the prevailing interpretation given to the domestic law by the courts

or authorities of that Party and any meaning given to domestic law by the Tribunal shall
not be binding upon the courts or the authorities of that Party".

The first sentence merely reflects the Permanent Court of International Justice dictum in
Certain German Interests in Polish Upper Silesia that:
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Article 22(2) of the Understanding on Rules and Procedures governing the Settlement of
Disputes, OJ L336 of 23 December 1994, p. 234.
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"[tlhe Court is certainly not called upon to interpret the Polish law as such; but there is
nothing to prevent the Court's giving judgment on the question whether or not, in applying
that law, Poland is acting in conformity with its obligations towards Germany under the
Geneva Convention".

The remainder of Article 8.31(2) ensures that, where the ICS Tribunal has given a
particular interpretation of EU law, the Union’s courts will not be bound by this.

In addition, it is a cardinal rule in international arbitration that there is no theory of
precedent. For example, the ICSID tribunal in RREEF stressed that:
“it has reached this conclusion (and, indeed, all of its conclusions) after careful study of

the pleadings of the Parties to this case and without regarding itself as bound by previous
awards or decisions rendered by other tribunals on similar arguments”.®

The ICSID tribunal in SGS noted that:

“there is no doctrine of precedent in international law, if by precedent is meant a rule of
the binding effect of a single decision. There is no hierarchy of international tribunals,
and even if there were, there is no good reason for allowing the first tribunal in time to
resolve issues for all later tribunals”.%®

Thus, no ICS tribunal will be bound by any interpretation given to EU law by another ICS
tribunal. A fortiori it is hard to see how the EU courts (or Canadian courts) would be
bound to a particular application of EU law given by an ICS tribunal when other ICS
tribunals are not.

It is not excluded that situations may occur in which the ICS tribunal is faced with the
situation that the EU courts have not had the occasion to pronounce on the interpretation
of a particular EU measure, including cases where the Court of Justice has not yet given
a final interpretation of the EU act in question. In such cases, the ICS tribunal may be
forced to provide itself an interpretation. In this it will not be differing from, for example,
WTO panels, which have to do this on a regular basis.® Whilst it is true that the Court in
its Opinion on the Singapore FTA® hinted at a general reserve on the compatibility of
WTO dispute settlement with the EU legal system, the Court has thus far never declared
this is incompatible with the EU legal system,®? and has judged that there are only two
narrow hypotheses where the EU risks being bound by WTO DSU rulings (i.e., the case
law on the narrow circumstances of the Nakajima and FEDIOL exceptions).®
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Case Concerning Certain German Interests in Polish Upper Silesia, Publications of the
Permanent Court of International Justice, Series A - No. 7 (25 May 1926), p. 19.

ICSID Case No. ARB/13/30, RREEF v. Spain, Decision on jurisdiction of 6 June 2016, para. 89.

ICSID Case N° ARB/02/6, SGS v. Philippines, Decision on Jurisdiction of 29 January 2004, para.
97. Footnote omitted.

See the discussion in paras 11 and 12, supra.
Opinion 2/15, Singapore FTA, EU:C:2017:3786, point 300.

See, for example, Cases C-377/02, Van Parys, EU:C:2005:121; C-351/04, |kea Wholiesale,
EU:C:2007:547; and C-319/10 and C-320/10, X and X BV, EU:C:2011:720.

See footnote 14 supra, as well as Joined Cases C-659/13 and C-34/14, Clark and Puma,
EU:C:2016:74, points 94 and 96.
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The Council submits that there is no reason to consider that the possibility for ICS
tribunals to refer to and/or interpret EU law offends the EU’s legal order. To begin with,
Article 30.6(1) of CETA precludes such interpretations of EU law by the ICS tribunal to
be invoked before the national or EU court.

Moreover, the substantive rules laid down in Sections C and D of Chapter Eight are not
mirroring internal market legislation or the TFEU, but are independent regimes that
regulate different matters, in different wording. Thus, the situation in the present case
differs from that at issue in Opinion 1/91. In opinions 2/15 and 1/91 the rules in the
international agreement concerned were identical, or very similar to those of the EC
Treaty or of secondary law, with the implication that a tension risked to occur between
the interpretation given by the court created through the agreement and the power of the
Court of Justice to give a (final) interpretation of EU law. Under these circumstances
there was a real risk that the Court of Justice's prerogative of being the ultimate arbiter
of EU law would be impaired. The situation differs in the present case.

Thirdly, ICS must also be distinguished from the situation that occurred in Opinion 1/09
on the Patent Court. The system at issue in that Opinion foresaw the creation of a Patent
Court that would have exclusive jurisdiction in the field of patents.® The situation of ICS
differs since, while it is true that this system provides for an additional system of investor
protection and dispute resolution, this in no way deprives the Member States’ courts from
jurisdiction to deal with complaints brought under concomitant obligations in domestic
law.

Itis true that Article 8.22(1)(f) and (g) of CETA requires that an investor intending to avail
of the ICS:

“(  withdraws or discontinues any existing proceeding before a tribunal or court under
domestic or international law with respect to a measure alleged to constitute a
breach referred lo in its claim; and

(g) waives its right to initiate any claim or proceeding before a tribunal or court under
domestic or international law with respect to a measure alleged to conslitute a
breach referred to in its claim”.

84

Opinion 1/09, European and Community Patents Court, EU:C:2011:123, point 10.
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This, however, does not invest the ICS tribunal with “exclusive jurisdiction”s but only with
an alternative one.® The Council is of the opinion that therefore "the essential character”
of the Court's powers is not affected and, consequently, that there is no adverse effect
on the autonomy of the European Union legal order.®” Moreover, whilst it is true that the
Court emphasised in Opinion 1/09 that the EU’s judicial system is “a complete system of
legal remedies and procedures designed to ensure review of the legality of acts of the
institutions”,®® ICS tribunals will not review the legality of acts. Rather, they will review
the compatibility of those acts with the provisions of CETA® and award damages in case
they are found to be incompatible.

Fourthly, the Council notes that ICS does not prejudice the Court’s role in determining
the division of competence of the EU and that of the Member States. Article 8.21(1) of
CETA provides that an investor seeking to start litigation under ICS must “deliver to the
European Union a notice requesting a determination of the respondent’. The EU then
determines whether the EU or a Member State of the Union shall be the respondent
(Article 8.21(3)). This determination binds the ICS tribunal (Article 8.21(7)). Moreover,
the situation that a Member State would be faced with conflicting obligations flowing, on
the one hand from the EU law and, on the other hand, from an award given against it,
arguably should not occur under ICS. Such proceedings will be subject to Regulation
912/2014.7 Article 3(1) of that Regulation provides in its relevant part that:

“where the Member State concerned is required to act pursuant to Union law in order to

remedy the inconsistency with Union law of a prior act, that Member State shall be
financially responsible unless such prior act was required by Union law’.

Thus, any Member State that were put in the situation that it has to impose a financial
obligation onto a Canadian investor in the implementation of EU law whilst being obliged
to pay compensation of the same amount (a situation that in any event is extremely
unlikely to happen in view of the EU’s right to regulate (see paras. 75 to 78, infra), is not
caught between two obligations since the obligation would then devolve on the EU.
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As per Opinion 1/09, point 72.

See the Joint Interpretative Instrument on the Comprehensive Economic and Trade Agreement
(CETA) between Canada and the European Union and its Member States, OJ L11 of 14 January
2017, p. 3 at para. 6(a): “CETA does not privilege recourse lo the investment court system set up
by the agreement. Investors may choose instead to pursue available recourse in domestic courts”.
See, in this sense, Opinion 1/00, points 21, 23 and 26 and Opinion 1/09, point 76.

Opinion 1/09, point 70. Emphasis added.

Compare ibid., point 77.

Regulation (EU) No 912/2014 of 23 July 2014 establishing a framework for managing financial

responsibility linked to investor-to-state dispute settlement tribunals established by international
agreements to which the European Union is party, OJ L257 of 28 August 2014, p. 121.
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Article 3(2) of Regulation 912/2014 requires the Commission to adopt a decision to
determine whether the financial responsibility of the case shall lie with the Union or with
the Member State, based on Article 3(1).7 Articles 4 et seq. of the Regulation provide
for a system of rules to determine whether the Union or the Member State concerned
should act as respondent. Article 9(1) of the Regulation foresees that the Member State
concerned shall act as the respondent, unless:

(a) the Commission, following consultations pursuant to Article 6 of the Regulation,
has taken a decision “based on a full and balanced factual analysis and legal
reasoning provided to the Member States”:

- “that the Union is to act as the respondent where one or more of the following
circumstances arise:
(a) the Union would bear all or at least part of the potential financial
responsibility arising from the dispute in accordance with the criteria
laid down in Article 3; or

(b) the dispute also concerns treatment afforded by the institutions,
bodies, offices or agencies of the Union",

or

- “that the Union is to act as the respondent where similar treatment is being
challenged in a related claim against the Union in the WTO, where a panel
has been established and the claim concerns the same specific legal issue,
and where it is necessary to ensure a consistent argumentation in the WTO
case".”?

or

(b) “the Member State, following consultations pursuant to Article 6, has confirmed to
the Commission in writing that it does not intend to act as the respondent within 45
days of receiving the notice or notification referred to in Article 8"

Decisions adopted by the Commission are implementing acts. Consequently, these are
acts that can be challenged before the EU courts in accordance with Article 263 TFEU.

In this manner, the Court remains the ultimate arbiter on the question who should be
respondent.

7

72

Article 3(1) provides as follows:

“Financial responsibility arising from a dispute under an agreement shall be apportioned in

accordance with the following criteria:

{a) the Union shall bear the financial responsibility arising from treatment afforded by the
institutions, bodies, offices or agencies of the Union;

(b)  the Member State concerned shall bear the financial responsibility arising from treatment
afforded by that Member State;

(c¢) by way of exception to point (b), the Union shall bear the financial responsibility arising
from treatment afforded by a Member State where such treatment was required by Union
law.

Notwithstanding point (c) of the first subparagraph, where the Member State concerned is

required to act pursuant to Union law in order to remedy the inconsistency with Union law of a

prior act, that Member State shall be financially responsible unless such prior act was required

by Union law”.

Article 9(2) and (3) of the Regulation.
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Finally, the ICS system is unlikely to result in a high number of proceedings. Of course,
there are no statistics yet since the system is not in force at this point in time. However,
the number of ISDS proceedings that have been conducted under BITs between Canada
and EU Member States may provide an idea of the order of magnitude of the issue. Thus
far, there have been five ISDS cases involving Canada on the one hand, and an EU
Member State on the other hand.” There is no reason to assume that this number would
be of a different order under ICS; if anything, the strongly regulated ‘right to regulate’ in
CETA (see paras 75 to 78, infra) is likely to be a potent dissuasive factor in this respect.

In _conclusion on this point, the situation created by CETA is in many respects not
dissimilar from WTO dispute settlement, in that the result of the dispute settiement binds
the EU but that the Union’s courts are not bound by any possible interpretation of EU
law given by the ICS tribunal or WTO panel.™

Conclusion on this question

It follows from the foregoing that the Council does not share Belgium's concerns as
expressed in Request, par. 38.

The general principle of equal treatment and the requirement for the effectiveness
of EU law

With its second set of questions, Belgium asks:

"

whether Article 8.39.2(a) of CETA, which provides that where an investor of one
contracting Party has made a claim before the Tribunal on behalf of a locally
established enterprise of the other contracting Party, any compensation awarded
by the Tribunal must be paid to the locally established enterprise, is compatible
with the general principle of equal treatment as enshrined in Articles 20 and 21 of
the Charter;

- whether, should the Tribunal conclude that a fine has been imposed on a Canadian

investor or a locally established enterprise in breach of CETA, and award
compensation to the investor or enterprise which is equivalent to the fine imposed
by the European Union, the Canadian investor or locally established enterprise,
notwithstanding Article 8.31.2, is being protected from the effects of the fine
imposed by the European Union, contrary to the general principle of equal
treatment, as enshrined in Articles 20 and 21 of the Charter, and the requirement
for the effectiveness of EU law".™
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Data collated from:
<http:/finvestmentpolicyhub.unctad.org/ISDS/CountryCases/35?partyRole=1>.

In the case of WTO dispute settlement, apart from the limited Nakajima and FEDIOL exceptions
(see footnote 14 supra).

Request, para. 64.
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Belgium suggests two possible scenarios which, in its view, could raise concerns as to
a violation of Article 20 of the Charter of Fundamental Rights ("CFR"),’® which provides
that everyone is equal before the law or of Article 21 of the CFR, which prohibits
discrimination.

The suggestion that the payment of compensation to a locally established enterprise
could undermine the general principle of equal treatment

The first scenario sketched by Belgium” concerns (if the Council is permitted to rephrase
it thus) the situation where a local enterprise controlled by a Canadian investor would be
awarded compensation in accordance with Article 8.39(2) of CETA. By awarding the
compensation to the locally established enterprise, this would be put in a different
situation than (companies owned by) EU investors. This, in Belgium’s view, might
amount to different treatment within the EU.™

Article 8.39(2) of CETA provides as follows:

“[s]ubject to paragraphs 1 and 5, if a claim is made under Article 8.23.1(b):

(a) an award of monetary damages and any applicable interest shall provide that the
sum be paid to the locally established enterprise;

(b) an award of restitution of property shall provide that restitution be made to the
locally established enterprise;

(c) an award of costs in favour of the investor shall provide that it is to be made to the
investor; and

(d) the award shall provide that it is made without prejudice to a right that a person,
other than a person which has provided a waiver pursuant to Article 8.22, may
have in monetary damages or property awarded under a Party's law”.

The Council believes that the problem suggested by Belgium is a false one, for the
following reasons.

First, Belgium erroneously departs from the position that ICS tribunals can be compared
to courts and are subject to the same standards. This assumption is false, as the Council
will show in paras. 122 to 141 infra.

Secondly, the ICS system is part of a balanced package that provides assurances for
Canadian investors in the EU, as it provides for assurances for EU investors in Canada.
The question of equal treatment must be regarded in the wider setting of CETA and
international trade policy in general. As was observed in one arbitral award, the ISDS
systems that are so pervasive in investment agreements were an improvement on what
preceded them:
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0J C202 of 7 June 2016, p. 389.
Ibid., paras 48-54.
Ibid., para. 48.
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"54 Notwithstanding the fact that the basic trealy containing the clause does not refer
expressly to dispute settlement as covered by the most favored nation clause, the
Tribunal considers that there are good reasons to conclude that today dispute settlement
arrangements are inextricably related to the protection of foreign investors, as they are
also related to the protection of rights of traders under treaties of commerce. Consular
jurisdiction in the past, like other forms of extraterritorial jurisdiction, were considered
essential for the protection of rights of traders and, hence, were regarded not merely as
procedural devices but as arrangements designed to better protect the rights of such
persons abroad. it follows that such arrangements, even if not strictly a part of the
material aspect of the trade and investment policy pursued by treaties of commerce and
navigation, were essential for the adequate protection of the rights they sought to
guarantee.

55 International arbitration and other dispute settlement arrangements have replaced
these older and frequently abusive practices of the past. These modern developments
are essential, however, to the protection of the rights envisaged under the pertinent
treaties; they are also closely linked to the material aspects of the treatment accorded.
Traders and investors, like their States of nationality, have traditionally felt that their rights
and interests are better protected by recourse to international arbitration than by
submission of disputes to domestic courts, while the host governments have traditionally
felt that the protection of domestic courts is to be preferred. The drafting history of the
ICSID Convention provides ample evidence of the conflicting views of those favoring
arbitration and those supporting policies akin to different versions of the Calvo Clause".™

If investment treaties did not provide for recourse to international dispute settiement, they
would be devoid of all practical effect.

Such current ISDS is, almost by definition, instituted by states on a bilateral basis.®
Whilst it is true that such agreements provide rights only to the citizens and companies
of the contracting states, it would be incorrect to consider this a breach of the right to
equal freatment. The Court has held in "D.", in the context of bilateral taxation
agreements that:

"the Member States are at liberty, in the framework of those conventions, to determine
the connecting factors for the purposes of allocating powers of taxation ... The Court has
also accepted that a difference in treatment between nationals of the two Contracting

States that results from that allocation cannot constitute discrimination contrary to Article
39EC.."™
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ICSID case No. ARB/97/7, Maffezini v. Spain, Decision of the Tribunai on objections to jurisdiction
of 25 January 2000, paras 54-55.

The EU is currently preparing negotiations for a ‘multilateral investment court’ which would be
framed on the model of ICS: Recommendation for a Council Decision authorising the opening of
negotiations for a Convention establishing a multilateral court for the settilement of investment
disputes, Council doc. st12131/17 + ADD.1 of 13 September 2017. The ECT referred to in para.
35 supra is another exception.

Case C-376/03, D., EU:C:2005:424, point 52.
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Itis true that the case of "D." concerned an agreement under international law concluded
between Belgium and the Netherlands, whereas CETA differs in the sense that the EU
is a party as well. However, in the Council's view that difference is not determinative; it
merely expands the group of persons concerned. For example, in the case of "D.", a
German citizen complained that the Belgo-Dutch agreement provided better treatment
to Belgians paying tax in the Netherlands than he received there. The Court disagreed
that this was the case:

"68 ... [T]he second question asked by the national court is based on the premiss that a
non-resident such as Mr D. is not in a situation comparable to that of a resident of the
Netherlands. The question is designed to ascertain whether Mr D.’s situation can be
compared to that of another non-resident who receives special treatment under a double
taxation convention.

59 Similar treatment with regard to wealth tax in the Netherlands of a taxable person,
such as Mr D., resident in Germany and a taxable person resident in Belgium
presupposes that those two taxable persons are regarded as being in the same situation.
60 ... in order to avoid the same income and assets being taxed in both the Netherlands
and Belgium, Article 24 of the Belgium-Netheriands Convention allocates powers of
taxation between those two Member States and Article 25(3) lays down a rule under
which natural persons resident in one of those two States are entitled in the other to the
personal allowances which are granted by it to its own residents.

61 The fact that those reciprocal rights and obligations apply only to persons resident in
one of the two Contracting Member States is an inherent consequence of bilateral double
taxation conventions. It follows that a taxable person resident in Belgium is not in the
same situation as a taxable person resident outside Belgium so far as concerns wealth
tax on real property situated in the Netherlands".®?

In this case, the Court accepted there was no issue of discrimination since the agreement
simply did not apply to Mr D. The benefit granted under the agreement to Belgians paying
wealth tax in the Netherlands "cannot be regarded as a benefit separable from the
remainder of the Convention, but is an integral part thereof and contributes to its overall
balance".® In the words of Advocate-General Wathelet,

"Although EU law recognises the principle of national treatment, ... it does not contain
an MFN clause that would allow the nationals of one Member State to benefit in another

Member State from treatment which the latter State grants to nationals of a third Member
State on the basis of a bilateral agreement".®*

As the Advocate-General put it (in the context of an intra-EU bilateral investment treaty):

"the fact that the reciprocal rights and obligations created by the BIT apply only to
investors from one of the two Contracting Member States is a consequence inherent in
the bilateral nature of BITs".%
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Ibid., points 58-61.
Case C-376/03, D., EU:C:2005:424, point 62.

Case (C-284/16, Slovakia v. Achmea (Opinion of AG Wathelet), EU:C:2017:699, point 201.
Footnote omitted.

Ibid., point 75.
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The Council see no reason why a similar logic should not equally apply if the third State
were not a Member State and believes that this case law provides guidance in the case
presently before the Court. The Council believes that the benefits conveyed by Section
F of Chapter Eight of CETA on investors from the EU and Canada similarly are not
separable from the remainder of CETA and are an integral part of the overall balance of
CETA. Indeed, without Section F (or some other form of impartial dispute settiement) the
entire investment chapter of CETA would be pointless, since it would not achieve its aim,
which is to encourage and attract foreign investment.®¢ It follows that it is incorrect to look
at CETA as being discriminatory; the situations of Canadian investors or enterprises
established in the EU and other investors simply are not the same. Therefore, the issue
of equal rights does not arise.

Thirdly, if Belgium’s concern were correct (quod non), it is targeted not so much against
Section F per se but rather against Sections C and D, which comprise the substantive
standards of behaviour. The compensation granted to the Canadian-owned company
pursuant to an ICS procedure under Section F is merely the logical consequence of the
Canadian entity exercising its substantive rights under Sections C and D. The standards
contained in these latter Sections are not materially different from similar standards
contained in the roughly 1,400 bilateral investment treaties concluded between EU
Member States and third states.?”

Last, the principle of equal treatment requires that comparable situations must not be
treated differently and different situations must not be treated in the same way unless
such treatment is objectively justified.3® While it is true that, in the scenario sketched by
Belgium, Canadian-owned companies and EU-owned companies legally have the same
status, it does not follow that their situation (and that of the investors owning or controlling
them) is similar jn fact. Moreover, it is not at all evident that there would be no justification
for any differentiated treatment. The protection offered by the ICS to Canadian-controlled
enterprises established in the EU is limited to the standards provided for in Sections C
and D of Chapter Eight of CETA.® These standards concern national treatment,* MFN-
treatment,® as well as additional rules aimed at ensuring that (companies owned by)
Canadian investors are not treated worse than companies owned by EU investors.
Article 8.8 of CETA provides that:
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Case C-477/14, Pillbox 38 (UK), EU:C:2016:324, point 35.
See Articles 8.18(1) and 8.2(4) of CETA.

Article 8.6.

Article 8.7.

Observations of the Council in Case A-1/17



66.

67.

26

‘A Party shall not require that an enterprise of that Parly, that is also a covered
investment, appoint to senior management or board of director positions, natural persons
of any particular nationality”.

This provision is couched in terms that refer to “any particular nationality” but typically
will apply in situations where a state would require that part of the management of a
company be of its own nationality. Such a rule would have no effect on investors from
that state — who are likely to have that state’s nationality already - but it would effect
foreign investors. Thus, the protection offered by Article 8.8 is (within the EU) virtually
only of interest to Canadian investors, but not to European ones; vice versa, in Canada
the provision is likely only to protect EU investors, but not Canadians. It follows that EU
investors in the EU and Canadians investing in the EU are not, as far as this provision is
concerned, placed in the same situation.

Article 8.9 does not, as such, protect investors but rather regulates the limitations of the

Parties’ right to regulate to achieve legitimate policy objectives. Article 8.9 arguably

creates no rights for investors and, as such, the issue of discriminatory treatment under

this provision does not arise.

Article 8.10 provides for an obligation on the host state to accord to covered investments

of the other Party and to investors with respect to their covered investments fair and

equitable treatment and full protection and security. Paragraph (2) spells out that

breaches of this obligation occur when:

"a measure or series of measures constitutes:

(@) denial of justice in criminal, civil or administrative proceedings;

(b) fundamental breach of due process, including a fundamental breach of
transparency, in judicial and administrative proceedings;

(c) manifest arbitrariness;

(d) targeted discrimination on manifestly wrongful grounds, such as gender, race or
religious belief;

(e) abusive treatment of investors, such as coercion, duress and harassment; or

()  a breach of any further elements of the fair and equitable treatment obligation
adopted by the Parties in accordance with paragraph 3 of this Article”.

It is true that this provision lays down rights for an investor from one Party that it enjoys
in the territory of another Party. However, in order to understand the context of this
provision, the rationale of investment protection must be understood. In general terms,
investment protection is important to ensure that foreign investors can rest assured that
they can invest in the EU market without being singled out or treated disadvantageously.
These guarantees for the treatment of investors are reciprocal: the same standards
protect EU investors in Canada. Indeed, in another context the Court has accepted that
foreign (owned) persons and entities can be granted rights that are not enjoyed by
domestic persons and entities (so-called ‘reverse discrimination’). For example, in
Saunders the Court held that the right of freedom of workers guaranteed by (then) Article
48 EEC;
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“cannot ... be applied to situations which are wholly internal to a Member State, in other
words, where there is no factor connecting them to any of the situations.envisaged by
Community law” .

In Case C-212/06 the Court expanded this to the Treaty rules on the “freedom of
movement for persons and the measures adopted to implement them”, which:
“cannot be applied to activities which have no factor linking them with any of the

situations governed by Community law and which are confined in all relevant respects
within a single Member State”.%

Whilst the Council realises that the situations may not be identical, it assumes that the
Court would not find such reverse discrimination to be in violation of Articles 20 and 21
of the CFR. Indeed, in the context of similar standards contained in the EU-Singapore
FTA the Court has held approvingly that “such a legal framework is intended to promote,
facilitate and govern ftrade between the European Union and the Republic of
Singapore”.® With a similar logic, the Council believes that there is no violation of the
CFR at play in Article 8.10 of CETA.

Article 8.11 provides that:

“each Party shall accord to investors of the other Party, whose covered investments
suffer losses owing to armed conflict, civil strife, a state of emergency or natural disaster
in its territory, treatment no less favourable than that it accords to its own investors or to
the investors of a third country, whichever is more favourable to the investor concerned,
as regards restitution, indemnification, compensation or other settiement”.

This provision does not provide for better treatment of Canadian(-controlled) companies.
It merely lays down that such companies, in the exireme situation of losses owing to
armed conflict, civil strife, a state of emergency or natural disaster in its territory, are not
treated worse than EU-controlled companies or companies controlled by investors from
third countries. As such, Article 8.11 claims no benefit for Canadian investors in the EU
which EU investors do not have; it merely guarantees that, indeed, Canadian investors
enjoy the full benefits of Articles 20 and 21 CFR.

Article 8.12 provides for minimum standards on expropriation. Notably, Parties are only
to nationalise or expropriate a covered investment for a public purpose; under due
process of law; in a non-discriminatory manner; and on payment of prompt, adequate
and effective compensation. Paragraph (2) requires that the compensation amount to
the fair market value of the investment. Belgium has not argued - let alone proven — that
these standards would not apply in the law of the Member States in the absence of Article
8.12. The Council suspects that, in effect, the value added of this provision over domestic
law for the protection of Canadian exporters in the Member States is limited.
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Article 8.13 in essence obliges the Parties to accept the free movement of capital to and
from the investment. This Article does not materially add to the rights that Canadian
investors enjoy under Article 63 TFEU (which rights are also enjoyed by EU investors).%®
It follows that the question of equal treatment does not arise.

Article 8.14, which concerns subrogation, does not seem to add any right that would not
already apply under the laws of the Member States in its absence; at least, Belgium has
neither asserted nor proven that Canadian investors would obtain from this provision a
benefit to which EU investors are not entitied. Therefore, the Council does not believe
that the provision poses a problem in terms of equal treatment.

The suggestion that the payment of compensation could undermine the general principle
of equal treatment and the requirement for the effectiveness of EU law

The second scenario sketched by Belgium concerns the situation in which fines imposed
by the European Commission or by national competent authorities in the context of
competition law could be declared "contrary to CETA"% and compensation could be
awarded to the aggrieved Canadian(-controlled) company to the amount of the fine.
Belgium is concerned that this would lead to discriminatory treatment between the
Canadian-controlled company on the one hand and EU-controlled companies on the
other.®” Belgium notes that Article 8.9(4) of CETA caters for the situation whereby a
"competent court" requests the reimbursement of state aid. However, Belgium notes that
this provision concerns only state aids and leaves open the situation as far as it concerns
fines imposed by the European Union in other circumstances.®

The Council is of the view that Belgium's concerns on this point are unfounded, for the
following reasons.

Eirst, Belgium's concern is constructed on the erroneous premise that the situation of the
Canadian-owned company and Belgian-owned (or EU-owned) companies are similar.
The Council recalls that the principle of equal treatment requires that comparable
situations must not be treated differently and different situations must not be treated in
the same way unless such treatment is objectively justified.®® Broadly speaking, the
standards comprised in Sections C and D of Chapter Eight of CETA are intended to
guarantee that Canadian investors are not treated differently from EU investors (and, in
Canada, vice versa). The casus described by Belgium would only occur either if a
Canadian company is discriminated against by the EU authorities (in which case it
patently is not in the same position as an EU investor) or the (EU or national) competition
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authorities or (EU or national) courts have wantonly mishandled the proceeding. Belgium
seems to believe that the latter is a likely prospect; it considers that, if an ICS tribunal
were to rule on a fine imposed by a competition authority, it: '

“could award (or, indeed, in all likelihood would award) compensation to the investor or

the enterprise in an amount equivalent to the amount of the fine imposed by the
European Union” 1%

This, however, is entirely speculative and, for the reasons sketched in the following
paragraphs even rather unlikely. Belgian neither explains nor proves its implicit assertion
that the EU or national competition authorities, as well as the national and/or EU courts,
are likely to act in bad faith.

Secondly, Belgium'’s concern ignores the right to regulate as it has been expressed in
CETA. The ICS tribunal will consider EU law and the decisions given by the competition
authorities, including fines, as matters of fact. Indeed, the ICS tribunal has no
competence to rule on the validity of the law or of the decisions of competition
authorities.' The ICS tribunal's remit is limited to verifying compliance with the
standards set out in Sections C and D of Chapter Eight of CETA. Indeed it is, in fact,
more limited than that: to beqin with, Article 8.9(1) and (2) of CETA provide for a general
recognition of a right to regulate:

"1. For the purpose of this Chapter, the Parties reaffirm their right to regulate within their
territories to achieve legitimate policy objectives, such as the protection of public health,
safety, the environment or public morals, social or consumer protection or the promotion
and protection of cultural diversity.

2. For greater certainty, the mere fact that a Party regulates, including through a
modification to its laws, in a manner which negatively affects an investment or interferes
with an investor's expectations, including its expectations of profits, does not amount to
a breach of an obligation under this Section".

This broad right is the CETA-equivalent of the Court of Justice’ dictum in FIAMM to the
effect that:

“‘where the legality of measures is subject to judicial review, exercise of the legislative
function must not be hindered by the prospect of actions for damages whenever the
general interest of the Community requires legislative measures to be adopted which
may adversely affect individual interests”.1%?
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Indeed, the broad circumscription of legislative discretion in CETA arguably goes even
further than the Court’s case law, which requires for the liability of the institutions for
legislative activities that they have manifestly and gravely disregarded the limits on the
exercise of their powers (the Factortame standard).'®® This broad right to regulate
includes the right to maintain, and implement, policies to combat anti-competitive
behaviour on the EU's internal market. Indeed, there is ample support elsewhere in
CETA for such an interpretation. To begin with, Article 8.4(2)(c) of CETA clarifies that "a
measure restricting the concentration of ownership to ensure fair competition" is
consistent with the prohibitions of Article 8.4(1). Moreover, Article 8.5(4) of CETA permits
requirements imposed on companies in connection with the establishment, acquisition,
expansion, conduct, operation, and management of any investments to transfer
technology, a production process or other proprietary knowledge to a natural person or
enterprise if the requirement is imposed or the commitment or undertaking is enforced
by a court, administrative tribunal or competition authority "to remedy a violation of
competition laws".

Additionally, Chapter Seventeen of CETA, which is dedicated to competition policy,
provides a general recognition that "anti-competitive business conduct has the potential
to distort the proper functioning of markets and undermine the benefits of trade
liberalisation".'* Indeed, CETA requires that the Parties:

"shall take appropriate measures to proscribe anti-competitive business conduct,

recognising that such measures will enhance the fulfiiment of the objectives of this
Agreement" 195

but such measures must be "consistent with the principles of transparency, non-
discrimination, and procedural fairmess".1%

Moreover, at the time of signature of CETA, the Council, Member States and Canada
also adopted the Joint Interpretative Instrument on the Comprehensive Economic and
Trade Agreement (CETA) between Canada and the European Union and its Member
States.'®” This Instrument guides the interpretation of CETA, in accordance with Article
31(2) of the Vienna Convention on the Law of Treaties 1969.1% The Joint Interpretative
Instrument provides, among other things, that the EU and the Member States will:
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“continue to have the ability to achieve the legitimate public policy objectives that their
democratic institutions set ... Imported goods, service suppliers and investors must
continue to respect domestic requirements, including rules and requlations” .1

Para. (2) of the Joint Interpretative Instrument states that:

“CETA preserves the ability of the European Union and its Member States and Canada
to adopt and apply their own laws and regulations that regulate economic activity in the
public interest”.

Para. (6)(a) of the Joint Interpretative Instrument clarifies that:

“CETA includes modern rules on investment that preserve the right of governments to
regulate in the public interest including when such regulations affect a foreign
investment, while ensuring a high level of protection for investments and providing for
fair and transparent dispute resolution. CETA will not result in foreign investors being
treated more favourably than domestic investors”.

Indeed, the broad recognition of the right to regulate is one of the key points that
distinguish CETA from the classical BITs. The argument has been made (but not by
Belgium) that traditional ISDS procedures lead to a certain “regulatory chill’. Irrespective
of the question whether this concern is unfounded in the context of ISDS in general (a
matter which lies outside the scope of the Belgian request and on which the Council
takes no position in these Observations), it is clear that the ICS system provided for in
Chapter Eight of CETA must be distinguished from ISDS in any event because of the
wide right to regulate provided as described in paras. 75 to 77 supra. Even fif,
hypothetically, an ICS tribunal were to decide contra legem to award compensation to a
company which has been ordered to pay a fine in an anti-cartel proceeding, which fine
has been upheld by the Court of Justice, then the EU or the respondent Member State
would be entitled to appeal the judgment to the Appellate Tribunal. Even if — again,
hypothetically - the Appellate Tribunal were to ignore the clear text of Article 8.9 of
CETA, the Committee on Services and Investment established under CETA could:

‘wlhere serious concerns arise as regards matters of interpretation that may affect
investment ... recommend to the CETA Joint Committee the adoption of interpretations

of this Agreement. An interpretation adopted by the CETA Joint Committee shall be
binding on the Tribunal ...""1°

It follows from the above that CETA clearly allows - and even requires — the EU to apply
its competition law and, in that context, to fine EU or Canadian-owned companies as
necessary. Thus, to the extent that Belgium is concerned that a Canadian company could
be compensated merely for having been fined in the context of EU competition law, the
concern is unfounded. Even, in extremis and hypothetically, if an ICS tribunal, or the ICS
Appeliate Tribunal, would ignore the clear letter of CETA and of the Interpretative
Instrument, then the Parties to CETA could adopt a binding interpretation of CETA
pursuant to its Article 8.31(3).
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Thirdly, even in the - exceptional - situation that, due to gross mismanagement by either
the competition authority or the courts a Canadian investor could argue that its case has
been mishandled in violation of one or more provisions of Sections C and D, then still
the Belgian argument cannot succeed. In the situation sketched in paragraph 60 of the
Request the fine has been imposed as a sanction for the infringement of a substantive
obligation of EU competition law, whereas the compensation provided by the ICS tribunal
would be for the violation of rights under Section C and D of Chapter Eight of CETA (in
shorthand: the mismanagement of the procedure by the EU authorities). The two are not
the same. The fine on the one hand and the compensation on the other hand are
regulated by different sets of rules, with different objectives, administered by different
authorities. Consequently, the issue of equal treatment does not even arise.

Conclusion on this question

For the reasons set out above the Council believes that the concerns raised by Belgium
as regards the general principle of equal treatment and the requirement for the
effectiveness of EU law are unfounded.

The right of access to a court

Belgium's third set of questions concern Articles 8.27 and 8.39.5 of CETA. Article 8.27
provides in its relevant part as follows: '

"12. In order to ensure their availability, the Members of the Tribunal shall be paid a
monthly retainer fee to be determined by the CETA Joint Committee.

13. The fees referred to in paragraph 12 shall be paid equally by both Parties into an
account managed by the ICSID Secretariat. In the event that one Party fails to pay the
retainer fee the other Party may elect to pay. Any such arrears by a Parly shall remain
payable, with appropriate interest.

14. Unless the CETA Joint Committee adopts a decision pursuant to paragraph 15, the
amount of the fees and expenses of the Members of the Tribunal on a division constituted
to hear a claim, other than the fees referred to in paragraph 12, shall be those determined
pursuant to Regulation 14(1) of the Administrative and Financial Regulations of the
ICSID Convention in force on the date of the submission of the claim and allocated by
the Tribunal among the disputing parties in accordance with Article 8.39.5.

15. The CETA Joint Committee may, by decision, transform the retainer fee and other
fees and expenses into a regular salary, and decide applicable modalities and
conditions".
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Before addressing Belgium's concerns, the Council would stress as a first preliminary
point that Section F of Chapter Eight of CETA (i.e., the provisions concerning the
Investment Court System) is not provisionally applied and would only be applied from
the moment of the entry into force."" That moment in time will necessarily be after the
Court has pronounced in the present proceeding. Before that time, the Parties of CETA
still have to adopt a number of decisions implementing Section F. At the time of signature
of CETA the Commission issued a statement stating, among other things, the following:

"The Commission is committed to further review, without delay, of the dispute settlement
mechanism (ICS), and allowing sufficient time so that Member States can consider it in
their ratification processes, according to the following principles:

There will be better and easier access to this new court for the most vulnerable users,

namely SMEs and private individuals. To that end:

—  The adoption by the Joint Committee of additional rules, provided for in Article
8.39.6 of the CETA, intended to reduce the financial burden imposed on applicants
who are natural persons or small and medium-sized enterprises, will be expedited
so that these additional rules can be adopted as soon as possible.

— Irrespective of the outcome of the discussions within the Joint Committee, the
Commission will propose appropriate measures of (co)-financing of actions of
small and medium-sized enterprises before that Court and the provision of
technical assistance”.11?

Thus, Belgium's concern appears to be premature and hypothetical.

As a second preliminary point the Council notes that, if the Belgian concerns concerning
perceived de facto inequality caused by differences between investors in means were
justified, they would apply with equal force to current ISDS provisions contained in BITs
concluded by Belgium and other Member States. Without ignoring the many differences
between classical ISDS and ICS, the only factor that potentially would increase costs
materially in the case of ICS is the circumstance that ICS allows for an appeal procedure.
However, there is no evidence (and Belgium does not assert) that the costs of a simple
tribunal procedure under ICS would be in a different order of magnitude than those in a
classical ISDS procedure.

It is with these preliminary points in mind that the Council will discuss Belgium’s
concerns.
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The alleged absence of any possibility of dispensation, for claimants, from payment of
the costs of proceedings

Belgium's first concern relates to the fact that CETA does not provide for any possibility
of dispensation, for claimants, from payment of the costs of proceedings either at the
start of or during the proceedings. With the exception of the fixed remuneration of the
Members of the Tribunal (Article 8.27(12) of CETA), and as long as the Joint Committee
has not decided otherwise in accordance with Article 8.27(15), the fees and expenses of
the Members of the Tribunal and the expenses of the secretariat are determined
according to the ICSID Regulation. This establishes the fixed amounts payable per
working day devoted to any given case. Consequently, the costs of proceedings are, at
the least, liable to increase considerably depending on the length and complexity of the
proceedings. In those circumstances, where a claimant investor has limited means there
is, in Belgium’s view, a risk that his right of access to a court would be undermined, which
could be contrary to Article 47 of the CFR.1"®

Moreover, Belgium considers three other aspects to be problematic:

(i) the advance payment of costs when bringing proceedings and during the
proceedings,

(i) the bearing of costs and other expenses at the end of the proceedings, and

(iii) legal assistance provided by a lawyer. 14

Belgium asks the question whether this constitutes, in itself, a violation of Article 47 CFR.

Belgium notes that, under Article 8.27, the ICS judges are to be paid a monthly retainer
fee, to be paid by both parties to the dispute, unless the CETA Joint Committee adopts
a decision transforming the retainer fee and other fees and expenses into a regular
salary."s Lastly, Belgium notes that the costs also include those of the ICSID
Secretariat.1®

Before discussing these concerns, the Council first wishes to emphasise a cardinal point:
as explained below in response to section 4 of the Belgian request (paras 128 to 131,
infra), the ICS is a hybrid mechanism, which incorporates elements of judicial dispute
settlement but which also retains elements of international commercial/investment
arbitration. A pure judicial form of dispute settlement cannot be the benchmark for testing
the legality of the provisions of CETA regarding ICS. This point alone suffices to reject
the Belgian concerns as irrelevant; however, for the sake of completeness the Council
will, as a subsidiary line of argument, discuss the Belgian concerns on the hypothesis
that Article 47 CFR would be relevant (quod non).
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As a first point, the Council notes that there are arguably no standards protected in
Sections C and D of Chapter Eight of CETA that are not already in force in the Member
States either as a consequence of Member State law, or as a result of EU law. The
question raised by Belgium is whether less prosperous companies will be able to avail
of their rights in the light of the fees that this entails under CETA. In that context the
Council recalls that the use of ICS is optional. Companies always have the possibility to
address their grievances through the courts of the host country."” In_this manner, any
company based in the EU has "the right to an effective remedy before a tribunal' within
the meaning of Article 47. Similarly, any company based in the EU has the possibility of
obtaining before the domestic courts "a fair and public hearing within a reasonable time
by an independent and impartial tribunal previously established by law" as is required by
Article 47 CFR. ICS merely adds an additional avenue to obtain the enforcement of
international law, but there is no obligation for companies to avail of CETA,; they can also
argue their grievances under the domestic law before the domestic courts.

Admittedly, it is easier for an affluent enterprise than a small SME to bear the financial
burden inherent in ICS. However, this distinction is not specific to ICS; the same applies
to ISDS procedures pursuant to BITs or, for that matter, to litigation before the domestic
courts.

Secondly, as recalled by the Court of Justice in Kamberaj and Akerberg Fransson,"® the
ECHR does not constitute, as long as the European Union has not acceded to it, a legal
instrument which has been formally incorporated into European Union law

However, even if the Court were inclined to be guided by the case law of the ECtHR, this
would not point in the direction of Belgium's concerns. In VP Diffusion — a case which
concerned an entity that had been refused legal aid in order to bring its case before the
French cour de cassation - the ECtHR held, in the context of the European Convention
on Human Rights, the following:

"La Cour note qu’en l'espece, il s'agit d’une question d’acces de la société requérante a
la Cour de cassation. Méme si la représentation par un avocat était obligatoire, la Cour
n’'estime pas que la requérante a subi une atteinte a la substance méme de son droit a
un tribunal. A cet égard, la Cour releve que la société requérante a pu saisir le tribunal

de premiére instance et la cour d’appel, ou elle était représentée par un avocat et ot elle
a pu faire valoir tous ses arguments dans le respect des exigences de l'article 6 § 1".11°
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In other words, Article 6(1) of the ECHR does not necessarily imply that everyone must
be financially able to avail of every open litigation route. The Council sees no reason why
this should be different for Article 47 CFR.

Thirdly, the notion that the parties to international investment disputes (including to ISDS)
pay themselves the costs of the dispute resolution procedure is hardly novel.?° By way
of examples, Article 8 of the Agreement between the Belgium-Luxembourg Economic
Union (BLEU) and China on the reciprocal promotion and protection of investments of 6
June 2005 provides that a dispute may be submitted to ICSID. Under Article 61(2) of
the ICSID Convention, in principle the tribunal assesses:

"[iln the case of arbitration proceedings ... except as the parties otherwise agree, ... the
expenses incurred by the parties in connection with the proceedings, and shall decide
how and by whom those expenses, the fees and expenses of the members of the
Tribunal and the charges for the use of the facilities of the Centre shall be paid. Such
decision shall form part of the award".

These expenses are further elaborated in Article 8.27(14) of CETA:

"the amount of the fees and expenses of the Members of the Tribunal on a division
constituted to hear a claim, other than the [retainer] fees ..., shall be those determined
pursuant to Regulation 14(1) of the Administrative and Financial Regulations of the
ICSID Convention in force on the date of the submission of the claim and allocated by
the Tribunal among the disputing parties in accordance with Article 8.39.5".

Article 14(1) of the ICSID Administrative and Financial Regulations provides in its
relevant part as follows:

"Unless otherwise agreed pursuant to Article 60(2) of the Convention, and in addition to
receiving reimbursement for any direct expenses reasonably incurred, each member of
a Commission [or] a Tribunal ... shall receive:

(a) a fee for each day on which he participates in meetings of the body of which he is
a member;

(b) a fee for the equivalent of each eight-hour day of other work performed in
connection with the proceedings;

(c) in lieu of reimbursement of subsistence expenses when away from his normal
place of residence, a per diem allowance based on the allowance established from
time to time for the Executive Directors of the [International Bank for
Reconstruction and Development];

(d) travel expenses in connection with meetings of the body of which he is a member
based on the norms established from time to time for the Executive Directors of
the Bank.
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As further set out in section iv.1, infra, the provisions in CETA on ICS retain features of
international commercial/investment arbitration.
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Article 60 of the ICSID Convention provides that:

‘(1) Each Commission and each Tribunal shall determine the fees and expenses of its
members within limits established from time to time by the Administrative Council
and after consultation with the Secretary-General.

(2) Nothing in paragraph (1) of this Article shall preclude the parties from agreeing in
advance with the Commission or Tribunal concerned upon the fees and expenses
of its members”.

Thus, Article 60 of the ICSID Convention does provide for a mechanism to deviate from
the standard rules on the award of costs.

Pursuant to Rule 28 of the ICSID Rules of procedure for arbitration proceedings the
Tribunal may, unless otherwise agreed by the parties, decide the portion which each
party shall pay of the fees and expenses of the Tribunal and the charges for the use of
the facilities of ICSID and, with respect to any part of the proceeding, that the related
costs (as determined by the Secretary-General) shall be borne entirely or in a particular
share by one of the parties. Thus, if the issue raised by Belgium really is a concern, then
it equally is a concern in at least the BIT concluded between the BLEU and China and
possibly a concern at play for very many other BITs concluded between an EU Member
State and a third country.

Fourthly, the Council draws the attention of the Court to Article 8.27(9) of CETA, which
provides as follows:

"Notwithstanding paragraph 6, the disputing parties may agree that a case be heard by
a sole Member of the Tribunal to be appointed at random from the third country nationals.
The respondent shall give sympathetic consideration to a request from the claimant to
have the case heard by a sole Member of the Tribunal, in particular where the claimant
is a small or medium-sized enterprise or the compensation or damages claimed are
relatively low. Such a request shall be made before the constitution of the division of the
Tribunal'.

This possibility allows a substantial reduction of the costs for the claimant, at least as far
as the costs of the tribunal itself are concerned.

Fifthly, under Article 8.27(15) "[tlhe CETA Joint Committee may, by decision, transform
the retainer fee and other fees and expenses into a regular salary, and decide applicable
modalities and conditions”. Moreover, under para. 6(h) of the Joint Interpretative
Instrument,

"Canada and the European Union and its Member States are committed to monitoring
the operation of all these investment rules, to addressing in a timely manner any

shortcomings that may emerge and to exploring ways in which to continually improve
their operation over time".
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Thus, it is well possible that the system of remuneration of judges will be revisited before
Section F enters into force. Even if the Belgian concerns would be justified on the basis
of the current text of the law - quod non -, it is clear that a correct implementation could
alleviate these concerns.

For these reasons, the Council believe that Belgium’s concerns on this point are
misplaced.

The compatibility of Article 8.39.5 of CETA with EU law

As a second point Belgium notes that, at the end of the proceedings, Article 8.39(5) of
CETA provides that the costs of the proceedings be borne, as a rule, by the unsuccessful
party, and that, in exceptional circumstances, the Tribunal may apportion costs between
the disputing parties if it determines that such apportionment is appropriate “in the
circumstances of the claim”. The question arises whether the risk of having to bear all
the costs in the event of being the losing party in inherently long and complex (and,
therefore, costly) proceedings might discourage an investor from making a claim, thereby
undermining the investor’s right of access to a court. Belgium notes, in that regard, that
Article 8.39(5) of CETA allows the Tribunal, in exceptional circumstances, to apportion
the costs in view of the “circumstances of the claim”. That leads Belgium to the question
as to whether the circumstances of the claim might also encompass the financial
situation of the claimant. Belgium has doubts, therefore, about the compatibility of Article
8.39(5) of CETA with EU law, unless the words “circumstances of the claim” are to be
interpreted as being capable of also covering circumstances relating to the financial
situation of the claimant.1??

Article 8.39(5) of CETA provides in its relevant part as follows:

“The Tribunal shall order that the costs of the proceedings be borne by the unsuccessful
disputing party. In exceptional circumstances, the Tribunal may apportion costs between
the disputing parties if it determines that apportionment is appropriate in the
circumstances of the claim. Other reasonable costs, including costs of legal
representation and assistance, shall be borne by the unsuccessful disputing party,
unless the Tribunal determines that such apportionment is unreasonable in the
circumstances of the claim. If only parts of the claims have been successful the costs
shall be adjusted, proportionately, to the number or extent of the successful parts of the
claims”.

The Council is not convinced by the concerns expressed by Belgium, for the following
reasons:

122

ibid., paras 84-87.
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First, it is common among domestic court systems and investor-to-state dispute
settlement systems alike that the cost of the proceeding is in principle to be borne by the
losing party. For example, for the Court of Justice this principle is expressed in Article
138(1) of its Rules of Procedure: “ft]he unsuccessful party shall be ordered to pay the
costs if they have been applied for in the successful party’s pleadings”. The Council
cannot find anything intrinsically unfair in this principle. Moreover, any other principle
would in all likelihood encourage frivolous litigation.

Secondly, it is a point of logic that more affluent companies will find it easier to conduct
litigation than financially weaker ones (see para. 93 supra). That, however, does not in
itself imply discrimination. As the ECtHR has held in the context of the question whether
commercial enterprises should be entitled to legal aid:

"La Cour rappelle qu'une distinction est discriminatoire au sens de l'article 14, si elle
« manque de justification objective et raisonnable », c’est-a-dire si elle ne poursuit pas
un « but légitime » ou s’il n'y a pas de « rapport raisonnable de proportionnalité entre les
moyens employés et le but visé ». Par ailleurs, les Etats contractants jouissent d’une
certaine marge d’appréciation pour déterminer si et dans quelle mesure des différences

entre des situations a dautres égards analogues justifient des distinctions de
traitement" "3

Thirdly, while it is well possible that litigation before an ICS tribunal can be costly, it is
not proven or even asserted by Belgium that the costs of such litigation is in a different
order of magnitude than litigation before the domestic or EU courts. The fact that, under
the Court’s case law on taxation of costs, much excessive costs are typically not
reimbursable does not mean that they have not been incurred. That in no way casts a
shadow on the compatibility of the Court’s case law on taxation of costs from a human
rights perspective.

Fourthly, the Council has no position on the question?* whether the term “circumstances
of the case” includes the pecuniary circumstances of the party to the dispute. This
question is to be resolved by the Appellate Tribunal.

Last, as Belgium itself notes,'?® Article 8.39(6) of CETA provides that:

“Itthe CETA Joint Committee shall consider supplemental rules aimed at reducing the
financial burden on claimants who are natural persons or small and medium-sized
enterprises. Such supplemental rules may, in particular, take into account the financial
resources of such claimants and the amount of compensation sought”.

To the extent that Belgium is concerned that the ICS might be applied before the
adoption of these supplemental rules, its concern is speculative.

123
124
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Application 14565/04, VP Diffusion v. France (Admissibility), Decision of 26 August 2008, p. 7.
Posed in ibid., para., 87.
Ibid. para. 77.
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In conclusion, the Council does not share the concerns voiced by Belgium on this point.

The alleged absence of any legal aid system

As a third point, Belgium asks whether, given the complexity and distinctive nature of
international investment disputes, the absence of any legal aid system to finance lawyers
is compatible with Article 47 of the CFR.126 This concern is, in the first place, based on
the Court’s finding in DEB that:

‘the principle of effective judicial protection, as enshrined in Article 47 of the Charter,
must be interpreted as meaning that it is not impossible for legal persons to rely on that

principle and that aid granted pursuant to that principle may cover, inter alia, dispensation
from advance payment of the costs of proceedings and/or the assistance of a lawyer”."?"

The Council recalls that, in its view, Article 47 CFR has no bearing on ICS (see para. 91,
supra and section iv, infra).

On a very subsidiary basis, the Council would note that, in any event, Belgium’s concern
is misplaced even if Article 47 CFR were relevant (quod non). This Article provides as
follows:

“Everyone whose rights and freedoms guaranteed by the law of the Union are violated
has the right to an effective remedy before a tribunal in compliance with the conditions
laid down in this Atrticle.

Everyone is entitled to a fair and public hearing within a reasonable time by an
independent and impartial tribunal previously established by law. Everyone shall have
the possibility of being advised, defended and represented.

Legal aid shall be made available to those who lack sufficient resources in so far as such
aid is necessary to ensure effective access to justice”.

First, whilst it follows from DEB that it is “not impossible” for legal entities to rely on Article
47 CFRin order to claim legal aid, it does not automatically follow from that wording that
a legal system is deficient if it does not provide in full for such legal aid to companies
with limited means.

Secondly, Belgium argues that, “fajccording to the Court, that provision [i.e., Article 47
CFR] constitutes ‘a specific expression of the general principle of equality before the
law”.*®8 That, however, seems to misread the Court's case law slightly. In effect, the
Court concluded as follows:

126
127

128

Ibid., para. 88.
Case C-279/09, DEB, EU:C:2010:811, point 59.
Request, para. 67.
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“The Court has already stated that Article 47 of the Charter includes, as a component of
the principle of effective judicial protection, the principle of equality of arms or procedural
equality ... Since the latter principle constitutes a specific expression of the general
principle of equality before the law found in Article 20 of the Charter, it is appropriate to
examine the questions of the referring court set out in paragraph 31 of the present
judgment from, in particular, the perspective of Article 47”,1?°

It would appear that “the latter principle” refers to the principle of procedural equality and
not to (the third paragraph of) Article 47 as such. Thus, Belgium probably misreads the
Court's case law as considering legal aid as an expression of the general principle of
equality before the law.

Thirdly, whilst being cognisant that Belgium's concern is built on Article 47 CFR and not
on the ECHR, and subject to the caveat that the EU is not at this point in time a party to
the ECHR, the Council would note that the ECtHR has held, in the context of Article 6(1)
of the ECHR, that a system of legal aid that excludes commercial enterprises from the
right to ask for legal aid is not arbitrary:

"La Cour rappelle en outre que la Convention ne donne a un plaideur, dans une
procédure concernant ses droits de caractere civil, aucun droit automatique de bénéficier
d'une aide juridictionnelle ou d’étre représenté par un avocat ... Néanmoins, le
manquement a fournir a une personne l'assistance d’un avocat peut porter atteinte a
l'article 6 Jorsque cette assistance est indispensable a un acces effectif au tribunal, soit

parce que, entre autres, la loi prescrit la représentation par un avocat, soit en fonction
de la complexité de la procédure ou la nature du litige"."*®

Last, in any event, as noted above,** the Commission intends to propose a decision to
ensure that a legal aid system is in place before the entry into force of Section F of
Chapter Eight of CETA. For this reason the Council believes that Belgium's concern is
hypothetical to the extent that it relates to the possible inequality caused because of a
lack of legal aid system, which would make it impossible for SMEs to benefit from Section
F.

Conclusion on this set of questions

For the reasons explained above, the Council believes that the Belgian concerns are not
founded.

129

130

131

Case C-205/15, Toma and Biroul Executorului Judecdtoresc Horatiu-Vasile Cruduleci,
EU:C:2016:499, point 36. Emphasis added.

Application 14565/04, VP Diffusion v. France (Admissibility), Decision of 26 August 2008, p. 6-7.
Para. 83 supra.
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The right to an independent and impartial tribunal

General remarks

In section 4 of its Request, Belgium raises five specific concerns regarding the provisions
and procedures set out in CETA for the Members of the Tribunal and the Appellate
Tribunal of the ICS, more specifically: concerns regarding the provisions for their
remuneration (section 4.1.), regarding the procedures for their Appointment (section 4.2.)
and their removal (section 4.3); concerns regarding the provisions on the Ethics of the
Members (section 4.4) and on obligations as regards external professional activities
(section 4.5).

The Council notes that the concerns which Belgium expresses relate to certain
institutional aspects of the ICS as a means of dispute settlement in abstracto, and are
separate from the concerns raised by Belgium in sections 1, 2 and 3 of the request.

Furthermore, all the concerns in section 4 of the request revolve around one particular
aspect of the ICS: the provisions which show that this mechanism retains some features
of (international commercial/investment) arbitration as a means of investment dispute
resolution.

There are general reasons why the concerns raised by Belgium in section 4 of its request

appear misplaced:

- first, the ICS is, without a doubt, conceived as a hybrid system which inserts some
elements and principles of judicial dispute settlement into arbitration;

- secondly, there is no doubt that investment arbitration cannot be equated with
litigation in ordinary courts;

- thirdly, there is no legal authority for the proposition that international commercial/
investment arbitration is in and of itself a legally problematic form of dispute
settlement. On the contrary, there is widespread support in international law and
practice (including by many EU Member States) for recourse to international
arbitration to resolve investment disputes;

The Council will first address these general reasons in some detail in paras. 122 to 141,
infra, and will then against this background, respond in paras.142 to 174, infra, to the
five series of concerns raised by Belgium.
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ICS is a without a doubt conceived as hybrid dispute settlement mechanism

The Council does not dispute that the ICS is not a 'pure' form of judicial means of
adjudicative dispute settlement: it is neither a national court or tribunal of a Member
State, nor a multilateral court (such as the International Court of Justice, the UN
International Law of the Sea Tribunal or the European Court of Human Rights (ECtHR))
and it is not comparable to the Court of Justice of the European Union either. The
provisions in CETA on the ICS amount to establishing a new, 'second generation'
mechanism of investor-to-state dispute settlement. This new mechanism retains some
characteristics of international arbitration, which is the more traditional form of
adjudicative dispute settlement of investment disputes, but also incorporates a
substantial number of elements of judicial dispute settlement.

All this is made clear in paragraph 6(f) of the Joint Interpretative Instrument on CETA"32
which Belgium has cited in paragraph 137 of its Request'3 and which reads in part as
follows:

“CETA moves decisively away from the traditional approach of investment dispute
resolution and establishes independent, impartial and permanent investment Tribunals,
inspired by the principles of public judicial systems in the European Union and its
Member States and Canada, as well as...international courts such as the International
Court of Justice and the European Court of Human Rights.” (emphasis added)

The foregoing sentence of the Joint Interpretative Instrument (and, in particular the
phrase “inspired by the principles of public judicial systems”) and the provisions relating
to investment dispute resolution set out in the text of CETA itself leave no doubt that the
ICS, as currently conceived by the signatories to CETA, is a ‘hybrid' mechanism: whilst
the parties' intention is to move the dial closer to judicial dispute settlement, there is no
doubt that the ICS retains features of the traditional approach of investment dispute
resolution, i.e., adjudication of investment disputes through arbitration.

Arbitration cannot be equated with litigation in ordinary courts

The ICS finds its origins in international commercial arbitration, and more in particular,
investment arbitration.

International commercial arbitration is a method of dispute resolution by which the parties
to the dispute grant one or more neutral third parties — the arbitrators — the power to
decide a commercial dispute by means of a final and binding award. The award
represents the final determination of the dispute and, if not carried out voluntarily, may
be enforced by legal proceedings against the losing party. The award binds the parties,

132

133

OJ L11 of 14 January 2017, p. 3.

See also Councii document 13541/16 of 27 October 2016, point {.
<http://data.consilium.europa.eu/doc/document/ST-13541-2016-INIT/en/pdf>.
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subject to any right of challenge or to set aside, which, depending normally on the law at
the place of arbitration, or lex arbitri, may exist.34

International investment arbitration differs to some extent from international commercial
arbitration in that it involves a State as a disputing party to the arbitration..’®

Arbitration is an adjudicative form of dispute settlement because the outcome (“award”)
is like a judgment rendered by ordinary courts, binding upon parties.'*® Nonetheless,
recourse to an arbitral tribunal to resolve an investment dispute cannot be equated with
recourse to the ordinary courts of the State.

Provided there is a valid arbitration agreement, arbitration is an alternative method of
dispute resolution, distinct from recourse to ordinary courts and other forms of alternative
dispute resolution.

Arbitration differs from litigation (recourse to ordinary courts) insofar as a private person
or persons chosen by the parties or, as the case may be, the institution or court of
appropriate jurisdiction will determine the outcome of the dispute in contrast to a judge.
The arbitrator(s)/arbitral tribunal not only assist the parties in finding a resolution for their
dispute, but also decide(s) the dispute, comparable to a judge in litigation in ordinary
courts. ¥

Furthermore, unlike judicial means of dispute settlement, arbitration is characterised by

a large measure of party autonomy, and agreement/consensus between the parties on

many aspects of the arbitration: the parties can, inter alia, determine the scope of the

arbitration agreement and choose the arbitrators. Among the key features of traditional

arbitration are the following:

a) itis chosen by the parties;

b) its legal basis rests on the parties’ agreement;

c) the parties dictate the law or rules to be applied by the arbitral tribunai;

d) the parties choose the seat of the arbitration;

e) the arbitral process may be confidential if the parties so wish;

f) arbitral awards can be enforced in the same way as court judgments, according to
local procedural laws;

134

135

136

137

Richard H. Kreindler, Thomas Kopp, International Commercial Arbitration, Max Planck
Encyclopedia of Public International Law, November 2013, paragraphs 1-4.

Ibid., paras 45-48. As discussed below, Belgium has also concluded a significant number of BITs
(reportedly around 90).

European Parliament Study: Legal Instruments and Practice of Arbitration in the EU, Study for
the JURI Committee, p. 19-20 (2014).

Kreindier and Kopp, op. cit. footnhote 134, paras 1-4.
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g) in 'arbitration friendly' jurisdictions the intervention of local courts serves mainly to
facilitate arbitration, rather than to regulate it. 13%

There is no legal authority for the proposition that recourse to arbitration is an illegal
means of settling international commercial/investment disputes

The basic question that arises in relation to the concerns raised in Section 4 of the
Request is whether CETA/ ICS should be considered legally 'problematic’ in and of itself
because it retains features of international arbitration as a form of investment dispute
settlement. This question arises because Section 4 of the Request proposes judicial
means of dispute settlement as the sole benchmark to test — and question - the legal
validity of the various provisions on ICS set out in CETA. 1%

The Council notes that there is no legal authority for the contention that international
arbitration is in and of itself a legally problematic form of dispute settlement. .On the
contrary, there is overwhelming support in international law and State practice
—including in laws and State practice of Belgium'® — confirming that settling
international commercial/investment disputes by means of arbitration outside the
ordinary court system is considered legal.

138

139

140

European Parliament Study: Legal Instruments and Practice of Arbitration in the EU, Study for
the JURI Committee, p. 19-20 (2014).

See in particular, Request, para. 178.

Belgium has in 2013 adopted a new detailed arbitration law, based on the UNCITRAL Model Law
on International Commercial Arbitration, aimed at making Belgium a more attractive and
progressive venue for domestic and international arbitration.

See Arbitration Act of 24 June 2013 — published in the Belgian State Gazette on 28 June 2013.
For text of new Belgian Arbitration law see:

<http://www .ejustice just.fgov.be/cgi_loi/change_lg.pl?language=fr&la=F&cn=1967101006&tabl
e_hame=loi>.

See also Belgium's "2015 Investment Climate Statement” on the US Department of State:
Investment Climate Statement - Belgium:

<https://www state.gov/e/eb/ris/othr/ics/2015/241480.htm>

Belgium is also party to a significant number of BITs that include traditional forms of investor-to-
state dispute resolution in the form of arbitration ('ISDS’);

in addition, Belgium is a party to many bilateral and multilateral agreements which facilitate and
promote international commercial arbitration and investment arbitration.
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In terms of national legislation, since 1985, more than 78 States have adopted national
legislation based on the UNCITRAL Model Law (either in whole or in part) in their
respective national arbitration legislation. Apart from Belgium'1, 17 other EU Member
States have to date adopted such national legislation regulating international commercial
arbitration. 42

The United Nations Commission on International Trade Law (UNCITRAL) adopted the
UNCITRAL Model Law in June 1885. The UNCITRAL Model Law’s explicit aim is to
harmonize and unify national arbitration laws in order to meet the demands of
international arbitral practice. It provides a regulatory framework for the arbitration
process and represents a legislative proposal for the domestic implementation of
internationally acceptable standards of arbitral procedure. 42

The following chief features of the UNCITRAL Model Law are noteworthy:

a) The Model Law aims at safeguarding the efficient functioning of the arbitral
proceedings. It emphasizes the large measure of autonomy that parties enjoy in
designing the rules of procedure to meet the particular needs of their case. Where
the parties fail to make use of their party autonomy on these issues, the Model Law
confers powers on the arbitral tribunal to ensure the smooth functioning of the
proceedings. In addition, the Model Law authorizes the national courts (i.e.,
ordinary courts) to support arbitral proceedings in cases where the tribunal lacks
coercive powers;

b) the Model Law contains several mandatory provisions restricting the autonomy of
the parties and the arbitrators to ensure fair and efficient proceedings; and

c) The Model Law foresees judicial involvement in certain narrowly defined
circumstances. 4

141

142

143

144

The New Belgian Arbitration Act of 2013 which replaces an entire section of the Belgian Code of
Civil Procedure incorporates recent changes in international practice as well as the rules of the
1985 UNCITRAL Model Law on International Commercial Arbitration with amendments as
adopted in 2006.

See UNCITRAL List of jurisdictions that have adopted the UNCITRAL Model Law:
<http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/1985Model_arbitration_status.htmi>

For the text of the UNCITRAL Model Law see:
<http://www .uncitral.org/uncitral/en/uncitral_texts/arbitration/1985Model_arbitration.htm{>.

Kreindler and Kopp, op. cit. footnote 134, paras 15-17.
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As far as international agreements are concerned, there are now more than 2,500
Bilateral Investment Treaties which contain ISDS provisions. 4%

In addition, EU Member States, including Belgium, are party to widely ratified

international conventions on the recognition and enforcement of foreign arbitral awards:

- The Geneva Convention of 26 September 1927 on the Execution of Foreign
Awards."® This convention, concluded under the auspices of the League of
Nations, has around 25 parties, among which many EU Member States.

- to The New York Convention of 10 June 1958 on the Recognition and Enforcement
of Foreign Arbitral Awards.'¥” This Convention currently has 157 parties.'®

- The European Convention of 21 April 1961 on International Commercial Arbitration
and Appendices.'*® This Convention has 30 parties.'s®

-  The ICSID Convention on 26 September 1970.'!' The ICSID Convention,
concluded in 1966, now has over 150 State parties, including most of the major
capital importing and exporting nations.?5?
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Source: UNCTAD investment Policy Hub:

<http://investmentpolicyhub.unctad.org/lIA>.

Belgium has together with Luxemburg concluded up to 90 such BITs

See too:

Database of the Belgian Ministry of Foreign Affairs: Base de données traité ‘investissements”:
<http://diplomatie.belgium .beffr/traites/base_de_donnees_traites>.

Convention on the Execution of Foreign Arbitral Awards, Geneva, 26 September 1927, League

of Nations, Treaty Series , vol.92, p.301. Belgium ratified this Convention on 27 April 1929,
<https://treaties.un.org/Pages/LONViewDetails.aspx?src=LON&id=548&chapter=308&clang=_e>

Convention on the Recognition and Enforcement of Foreign Arbitral Awards, June 10, 1958, 330
U.N.T.S. 38, No. 4739 (1959).

Source: UNCITRAL,
<http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NYConvention_status.html>.

United Nations, Treaty Series, vol. 484, p. 349

Belgium ratified on 9 October 1975 the European Convention on International Commercial
Arbitration.

<http://iwww.unece.org/fileadmin/DAM/trade/ct/european-convention.pdf >.

Belgium ratified the ICSID Convention on Dec. 15, 1965 Aug. 27, 1970 Sep. 26, 1970:
<https:/ficsid.worldbank.org/en/Documents/icsiddocs/List%200f%20Contracting%20States%20a
nd%200ther%20Signatories%200f%20the%20Convention%20-%20Latest.pdf>.

As of 12 April 2016, ICSID had 161 States that signed the ICSID Convention, whereas 153 States
had deposited their instrument of ratification. Source:
<https:/licsid.worldbank.org/en/Documents/icsiddocs/List%200f%20Contracting%20States%20a
nd%200ther%20Signatories%200f%20the%20Convention%20-%20Latest.pdf>.
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As noted above, the EU, Euratom and EU Member States, including Belgium, are party
to the the multilateral Energy Charter Treaty'*® which allows for various traditional
(non-judicial) forms of investment dispute resolution in the form of arbitration (ISDS)
among which: ICSID, Stockholm Chamber of Commerce and UNCITRAL.

In addition, the proposition that recourse to adjudicative arbitration as a means of settling
such disputes would be legally problematic, finds no support in the case law of the Court
of Justice. The Court of Justice has never questioned the legality in abstracto, of either
international investment arbitration or international commercial arbitration.?®4

The Council submits that the foregoing is also confirmed by the Court's Opinion in
A-2/15, of 16 May 2017 in relation to the draft Singapore FTA."*® Whilst the Court recalled
that it was not asked the give an opinion on whether the content of the provisions of the
draft Singapore FTA was compatible with EU law, the Court did hold that the ISDS
provisions set out in section 9 B of that draft agreement required the Member States’
consent. The reason for this was that the Court found that the dispute settiement
mechanism (ISDS) set out in section 9 B of the draft agreement removes disputes from
the jurisdiction of the court of the Member States. In addition, the foregoing feature was
one of the few grounds on which the Court found that the draft Singapore FTA fell within
competences shared by the Union and its Member States.’® In the Council’'s view, it
would be incongruous for the Court to hold that the Singapore FTA contains provisions
(on ISDS) that require consent of all the EU’s Member States even though the provisions
themselves would be illegal. For these reasons the Council submits that Opinion 2/15
confirms what Advocate-General Wathelet stated in his Opinion in Achmea, which is that
the Court of Justice's case law does not question in abstracto, the legality of recourse to
arbitration outside the ordinary courts of Member States.

153

154

155

156

The Energy Charter Treaty was signed in December 1994 and entered into legal force in April
1998. To date the Treaty has been signed or acceded to by fifty-two states, the European Union
and Euratom.

Source: <https://fenergycharter.org/process/energy-charter-treaty-1994/energy-charter-treaty/>
See also Council and Commission Decision 98/181/EC, ECSC, Euratom of 23 September 1997
on the conclusion, by the European Communities, of the Energy Charter Treaty and the Energy
Charter Protocol on energy efficiency and related environmental aspects, OJ L 69 of 9.3.1998.
Similar: Case C-284/16, Slovakia v. Achmea (Opinion of Advocate-General Wathelet),
EU:C:2017:699, point 258. The Advocate-General refers in this regard also to Case C-126/97,
Eco Swiss, EU:C:1999:269 and C-567/14, Genentech, EU:C:2016:526, and to the judgment of
the Swiss Federal Court of 8 March 2006, 4P.278/2005 concerning the action to set aside an
arbitral award made in Switzerland between two Italian companies on the ground of infringement
of EU competition law.

Case A-2/15, Singapore FTA, EU:C:2017:376, points 285-293, 303 and 305.

Ibid., point 305.
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Response to each of the five series of concerns

Remuneration of the Members of the Tribunal and the Appellate Tribunal

In section 4.1 of its Request, Belgium queries whether the provisions in CETA for
remuneration of Members of the Tribunal and the Appellate Tribunal comply with Article
47(2) of the Charter of Fundamental Rights of the Union.

The Council observes that the Belgian concerns relate to provisions of the CETA ICS
system that hail from its partially arbitral nature. However, the reference texts proposed
by Belgium (which come from a variety of sources) and the case law of the European
Court of Human Rights and the European Court of Justice to which Belgium refers relate
exclusively to judicial dispute settlement. In addition, none of the sources to which
Belgium refers deals with international commercial/investment arbitration.

The Council does not consider that any of the provisions in CETA relating to the
remuneration of the of Members of the Tribunal and the Appellate Tribunal put into
question the independence and impartiality of the Members of the Tribunal and the
Appellate Tribunal.

In any event, the system of remuneration that has been devised in CETA for the ICS has
its basis in international commercial arbitration, as well as investment arbitration. As set
out in paras 117 to 137 supra, none of these forms of adjudicative dispute settlement are
in and of itself illegal.

In this regard, it is rather curious that in paragraph 115 of its Request, Belgium appears
to have concerns regarding the provisions of ICSID referred to in articles 8.27.12 to
8.27.15 of CETA, reqarding the remuneration of the ICS members.

Moreover, as emphasised under point 6 (f) of the Joint Interpretative Instrument,'” the
European Union, its Member States and Canada have agreed to begin immediately
further work on a code of conduct to “further ensure the impartiality of the members of
the Tribunals, on the method and level of their remuneration and the process for their
selection”. The common aim is to conciude the work by the entry into force of CETA.

For the above reasons, the Council submits that the concerns expressed by Belgium in
section 4.1 of its Request are misplaced as well as premature, and in any event, do not
affect the validity of the CETA ICS provisions concerned.
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Appointment of the Members of the Tribunal and the Appellate Tribunal

In section 4.2 of the Request, Belgium queries whether the provisions in CETA for the
appointment of Members of the Tribunal and the Appellate Tribunal comply with Article
47(2) of the Charter of Fundamental Rights of the Union.

The Council observes that the Belgian concerns relate, once again, to provisions of the
CETA ICS system that hail from its partially arbitral nature. However, the reference texts
(which are from a variety of legal sources) and the case law of the European Court of
Human Rights and the European Court of Justice to which Belgium refers relate
exclusively to judicial dispute settlement. Furthermore, none of the authorities which
Belgium proposes as benchmark deal with international commercial or investment
arbitration.

The Council does not consider that any of the provisions relating to the appointment of
the Members of the Tribunal and the Appellate Tribunal imperil the independence and
impartiality of the Members of the Tribunal and the Appellate Tribunal.

Moreover, as emphasised under point 6(f) of the Joint Interpretative Instrument,’%8 the
EU, its Member States and Canada have agreed to begin immediately further work on a
code of conduct to further ensure the impartiality of the members of the Tribunals, on the
method and level of their remuneration and the process for their selection. The common
aim is to conclude the work by the entry into force of CETA.

Furthermore, the Council does not consider that the CETA Joint Committee can be
equated with an executive body, as Belgium suggests. In any event, in accordance with
the proper internal EU procedure, any decision to be taken by the CETA Joint Committee
having legal effects will have to follow the procedure set out in Article 218(9) TFEU,
which means that there will be a decisive role for the European Commission and the
Council in this process.

Whilst ICS is a decisive step away from traditional forms of investment dispute arbitration
(because it has a permanent structure, its judges are appointed by the contracting parties
of CETA and the disputing parties have no influence on the constitution of the chambers

of the ICS) the Council notes that ICS has its origin in international commercial
arbitration, as well as investment arbitration. As set out above in paras 117 to 137 supra,

party autonomy and consensus/agreement between the parties regarding the choice of
arbitrators is a basic and crucial reason why parties resort to international arbitration.
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For the above reasons, the Council submits that the concerns expressed by Belgium in
section 4.2 of the Request are misplaced as well as premature, and in any event, do not
affect the validity of the CETA ICS provisions concerned.

Removal of the Members of the Tribunal and the Appellate Tribunal

In section 4.3 of its Request, Belgium queries whether the provisions in CETA for the
removal of Members of the Tribunal and the Appellate Tribunal comply with Article 47(2)
of the Charter of Fundamental Rights of the Union.

The Council observes that the Belgian concerns relate, once again, to provisions of the
CETA's ICS system that hail from its partially arbitral nature. However, the reference
texts (which are derived from various legal sources) and the case law of the European
Court of Human Rights to which Belgium refers relate exclusively to judicial dispute
settlement. None of the authorities which Belgium cites deals with international
commercial/investment arbitration.

The Council does not consider that any of the provisions in CETA relating to the removal
of the Members of the Tribunal and the Appellate Tribunal imperil the independence and
impartiality of the Members of the Tribunal and the Appellate Tribunal.

Furthermore, the Council does not consider that the CETA Joint Committee can be
equated with an executive body, as Belgium suggests. In any event, in accordance with
the proper internal EU procedure, any decision to be taken by the CETA Joint Committee
having legal effects will have to follow the procedure set out in Article 218(9) TFEU,
which means that there will be a decisive role for the European Commission and the
Council in this process.

Moreover, as emphasised under point 6(f) of the Joint Interpretative Instrument,*® the
European Union, its Member States and Canada have agreed to begin immediately
further work on a code of conduct to further ensure the impartiality of the members of the
Tribunals, on the method and level of their remuneration and the process for their
selection. The common aim is to conclude the work by the entry into force of CETA.

As repeatedly pointed out in these observations, the system of appointment that has
been devised in CETA for the ICS has its origin in international commercial arbitration,
as well as investment arbitration. Party autonomy and parties’ agreement regarding the
arbitral process constitute basic principles of recourse to international arbitration.
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For the above reasons, the Council submits that the concerns expressed by Belgium
under 4.4 of its request are misplaced as well as premature, and in any event, do not
affect the validity of the CETA ICS provisions concerned.

Ethics for Members of the Tribunal and the Appellate Tribunal

In section 4.4 of its Request, Belgium queries the legal validity of the provisions of CETA
regarding the ethical standard for members of the ICS (Articles 8:30.1, 8.28.4 and
8.44.2).

The Council's observations on this concern will be brief.

First, there is no suggestion in the Belgian request that the standards referred to in CETA
would not be of the highest order, nor that they would be inappropriate or insufficient to
guarantee the independence and impartiality of the persons appointed to deal with
international investment arbitration. Rather, Belgium's concern with the ethical standards
currently provided in CETA appears procedural rather than substantive. %

Secondly, the main reason why Belgian states that it has a concern is that the standards
currently referred to in CETA are derived from texts adopted for international arbitration
and not for members of the judiciary. In paragraph 178 of its Request Belgium states so
explicitly: "the guidelines which apply, subject to the adoption of a code of conduct
compromising supplementing rules, concern arbitrators and not members of a judicial
system". For the reasons set out above, this concern is unfounded: there is no doubt that
the ICS retains features of international commercial arbitration and it is for that reason
that the ethical standards agreed in CETA between Canada and the EU refer to texts
containing standards for international arbitrators rather than judges of ordinary courts.

Thirdly, Belgium also acknowledges in paragraph 162 of its Request, that Article 8.44.2
of CETA provides for the adoption of a binding Code of Conduct by the Committee on
Services and Investment once the Parties agree on this Code. Furthermore, in paragraph
177 of its Request, Belgium notes that in accordance with paragraph 6(f) of the Joint
Interpretative Instrument, Parties to CETA will immediately begin further work on this
proposed binding code of conduct for members of the ICS, and that the aim of the Parties
is to conclude this work by the entry into force of CETA. To this extent, the Belgian
concern is premature. It is not excluded that content-wise the ethical standards that will
apply to members of the ICS will closely resemble the ethical standards applicable to
members of the judiciary.
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Belgium contends that the major difference between 'arbitral' standards and ‘judiciary' standards
lies in the involvement of judges themselves in the drafting: Request, paras 167-171.
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For the above reasons, the Council submits that the concerns expressed by Belgium in
4.4 of its Request are unfounded and partly premature, and in any event, do not affect
the validity of the CETA ICS provisions concerned.

Obligations as regards external professional activities

In section 4.5 of its Request, Belgium seeks to question the provisions in CETA which
provide that Members of the Tribunal and the Appellate Tribunal “refrain from” acting as
counsel or co-counsel or as party-appointed expert or witness in any pending or new
investment dispute under CETA or any other international agreement. Belgium
expresses, once again, concerns that these provisions do not comply with Article 47(2)
of the Charter of Fundamental Rights of the Union. Belgium contends that the relevant
provisions of CETA should require that Members of the Tribunal and Appellate Tribunal
declare their additional activities or that those additional activities should be subject to
prior approval.

Without there being a need to repeat the points made above relating to the partial arbitral
nature of the ICS, the Council notes that the new provisions of the Belgian Code of Civil
Procedure relating to arbitration® are very much in line with what has been agreed in
relation to the CETA ICS.

As recalled by the parties in point 6(f) of the Joint Interpretative Instrument,'®? strict
ethical rules for these individuals have been set in Articles 8.27, 8.28 and 8.30 of CETA
to ensure the independence and impartiality, the absence of conflict of interest, bias or
appearance of bias of Members of the ICS.

To begin with, CETA provides that Members of the tribunal shall fulfil the requirements
in their respective countries for appointment to judicial office, or be jurists of recognised
competence.’®® The same provisions apply to Members of the Appellate Tribunal.®4
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The Belgian Code of Civil Procedure, provides as follows: Art. 1686 (informal translation,
emphasis added):

“§1. When a person is approached in connection with his possible appointment as an arbitrator,
he shall disclose any circumstances likely to give rise to justifiable doubts as to his independence
or impartiality. An arbitrator, from the time of his appointment and throughout the arbitral
proceedings, shall disclose without delay any such circumstances to the parties.

§ 2. An arbitrator may be challenged only if circumstances exist that give rise to justifiable doubts
as to his independence or impartiality, or if he does not have the qualifications agreed to by the
parties. A party may challenge an arbitrator appointed by the said party, or in whose appointment
it participated, only for reasons of which it becomes aware after the appointment has been made”.

OJ L11 of 14 January 2017, p. 3.
Article 8.27(4) of CETA.
Article 8.28(4) of CETA.
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Additionally, ICS members must not only be independent but also clearly appear to be
free of any direct or indirect conflict of interest pertaining to a particular dispute. Article
8.30 (1) of CETA states as follows:

“The Members of the Tribunal shalil be independent. They shall not be affiliated with any
government. They shall not take instructions from any organisation, or government with
regard to matters related to the dispute. They shall not participate in the consideration of
any disputes that would create a direct or indirect conflict of interest. They shall comply
with the International Bar Association Guidelines on Conflicts of Interest in International
Arbitration or any supplemental rules adopted pursuant to Article 8.44.2. In addition,
upon appointment, they shall refrain from acting as counsel or as party-appointed expert
or witness in any pending or new investment dispute under this or any other international
agreement.”.

Furthermore, as mentioned earlier, Article 8.44(2) of CETA provides that Parties will
through the Committee on Services and Investment adopt supplemental rules in the form
of a binding Code of Conduct for Members of the ICS:

“The Committee on Services and Investment shall, on agreement of the Parties, and
after completion of their respective internal requirements and procedures, adopt a code
of conduct for the Members of the Tribunal to be applied in disputes arising out of this
Chapter, which may replace or supplement the rules in application, and may address
topics including:

(a) disclosure obligations:;

(b) the independence and impartiality of the Members of the Tribunal;, and

(c) confidentiality.

The Parties shall make best efforts to ensure that the code of conduct is adopted no later
than the first day of the provisional application or entry into force of this Agreement, as
the case may be, and in any event no later than two years after such date”.15

Moreover, as emphasised under point 6(f) of the Joint Interpretative Instrument, the EU,
its Member States and Canada have agreed to begin immediately further work on a code
of conduct to further ensure the impartiality of the members of the Tribunals, on the
method and level of their remuneration and the process for their selection. The common
aim is to conclude the work by the entry into force of CETA.

For the above reasons, the Council submits that the concerns expressed by Belgium in
4.5 of its Request are unfounded as well as premature, and in any event, do not affect
the validity of the CETA ICS provisions concerned.
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IV. CONCLUSION

175. For the reasons explained above, the Council suggests to the Court to answer the
question raised by Belgium as follows: '
An analysis of Chapter Eight (‘Investment’), Section F (‘Resolution of investment

disputes between investors and states’) of CETA has indicated no reasons that would
cause it to be incompatible with the Treaties, including fundamental rights.

Bart DRIESSEN Sonja BOELAERT
Agents for the Council
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